CASE NOTES

A COLONIAL PRINCIPLE IN A
POST INDEPENDENCE SETTING
— THE RESURRECTION OF MACLEOD IN SARAWAK

Dato James Wong v.
Officer-in-Charge, Kamunting Detention Centre
and Federal Secretary, Sarawak."

When the judgement was delivered in the recent case of Dato’ James Wong
v. Officer-in-Charge, Kamunting Detention Centre and Federal Secretary,
Sarawak, a case of very doubtful valid ity was resurrected from the colonial
past and applied to the present, leading to an arguably doubtiy]
conclusion. The case was MacLeod v. Attorney General for New South
Wales ([1891] A.C. 455) and the principle of extraterritoriality stated
therein was applied in Sarawak to explain the purported ambit and effect
of the Preservation of Public Security Ordinance, 1962(hereafter referred
to as the PPSO) and the regulations made thereunder, a federal law
applicable to Sarawak.

The facts in this instant case revolved around the misfortunes of one
Dato’ James Wong, a member of the Council Negri, Sarawak. Detained
initially in Kuching, Sarawak, Dato’ James Wong was however sub:
sequently removed to Kuala Lumpur and then to Kamunting, Perak for
continned detention, Pursuant to Regulation 2 of the Preservation of
Public Security Regulations, a detention order signed by the Federsl
Secretary, Sarawak, was duly served on him during the detention in Kuala
Lumpur, and the question arose as to whether such detention order had
been validly made. In other words, could it be made in respect of a persod
detained initially in Szrawak but subsequently present outside Sarawak?
Seah J., sitting in the High Court of Borneo, seeméd to assume that it
could if the PPSQ and its allied regulations could be taken to have had an
extraterritorial effect, but not otherwise, The learned judge then proccc‘d"‘d
to hold that those laws could not and did not have such effect, basing his
conclusion on, firstly, the power of a colonial legislature to make law®
having extraterritorial effect and, secondly, the precise effect of the PPSO
and allied regulations on and after Malaysia day, that is, 16th September:
1963.

In coming to the conclusion as he did on the power of a colonial
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egislature, the learned judge relied on Maclelfd, a decision of the Privy
council on appeal ff'om !\Iew Soutl-1 Walt.zs, whfch has been disapproved of
in nUMErous €ases since it was decided, including a case decided in Singa-
ore, namely, Re Choo Jee Jeng ([1959] M.L.J. 217 before Ambrose 1),
Aside from Re Choo, other cases include Ashbury v. Ellis ([1893] A.C.
139), Astorney-General for Canada v. Cain ([1906] A.C. 542) and Croft
v. Dunpby ([1933] A.C. 156), with the last as the strongest authority
against Macleod. Academic opinion too leans heavily in favour of regarding
the principle laid down in Macleod as probably too wide. (See, inter alia,
0'Connell, “The Doctrine of Colonial Extraterritorial Legislative Incom-
petence, ” (1959) 75 L.Q.R. 318, and Roberts-Wray, Commonwealth and
Colonial Law, pp. 387—390).

The actual decision in Macleod was really on the law of bigamy in New
South Wales which was governed by an Act which read “Whosoever being
married marries another person during the life of the former husband or
wife, wheresoever such second marriage takes place, shall be liable” to be
charged and convicted of bigamy. (Section 54, Criminal Law Amendment
Act, 1883 (46 Vict. No. 17)). Despite the very clear wording of this
particular provision, the Judicial Committee of the Privy Council held that
Macleod, who had remarried in the United States, was not guilty of
bigamy. The Act, to the mind of the judges in that case, simply could not
have had an extraterritorial effect. It would be ““an impossible construc-
tion” of the statute to hold otherwise since New South Wales was then
legally a colony of the Imperial Government, United Kingdom, and as such
could not legislate extraterritorially. Lord Halsbury who delivered the
judgement of the Judicial Committee asserted very categorically that to
allow such an effect would not only be “inconsistent with the powers
committed to a colony,” but also “inconsistent with the most familiar
principles of international law.” If the first premise is unfounded on
Principle, as it is submitted it is, the second is doubly so for there is simply
N0 familiar principle of international law 1o that effect, and further, a latin
maxim (“Extra territorium jus dicenti impune non paretur’) was er-
foncously applied by the Committee. As was correctly indicated by
Ambrose J., in Re Choo Jee Jeng, the reference vo “jus dicenti” relates to
the power to adjudicate not legislate (at 218). The maxim has been taken
{0 mean that outside the territorial limits of a state its laws, even though
€xtending thereto, can be disobeyed with impunity. It does not imply that
a legislature, includ ing a colonial legislature, cannot pass laws having extra-
'erritorial effect.

Seah ). in Dato’ James Wong, however, regarded Macleod as good
Authority and as such came to the initial conclusion that since the PPSO
W35 passed at a time when Sarawak was still a colony, it followed that the
Ordinance as well as the regulations made thereunder were not then
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applicable nor operative outside the territorial limits of the state, Ngp
the position any differenc now even though, since Malaysia, the PPSQ
its regulations have become federal law by virtue of the Modificatigy o
Laws (Declaration of Federal Present Laws) (Sarawak) Order, 19'65‘,,,-'
under section 74 of the Malaysia Act, 1963, Hence, the thread of the
argument would seem to run as follows: if the PPSO and its regulationg g
not have an extraterritorial effect before Malaysia, they could noy
such effect after Malaysia, even though they have been expressly made
federal law, They are still restricted in operation to the state of Sargual
despite the change in status. Two comments can immediately be mgde
here, Firstly, the conclusion that those laws have only a local operation
flows from a premise which is based on the Macleod decision and is there
fore doubtful in character. Secondly, to use a principle of extr.
territoriality to consider the intraterritorial application of a federai lcgi;
lation would seem very odd indeed. The discussions on the application of
the principle were therefore perhaps misplaced, and it may be that a better
course would have been to treat the case as involving pure statutory inter-
pretation without recourse to the rather vague Macleod principle. In
fairness, Seah J., did allude to this point, but the weightage given u_;::
Macleod as an initial premise underemphasized this more plausible ground,
In addition to secrion 74(3) of the Malaysia Act and the Modification
of Laws (Declaration of Federal Present Laws) (Sarawak)} Order, 1965, by
which the PPSO and allied regulations were declared to be federal law, an
earlier Modification of Laws (Internal Security and Public Order) (Borneo
States) Order, 1963, declared the above-mentioned laws to have continudsl
in force after Malaysia Day; and it was also expressly provided that the.
Interpretation Ordinance of Sarawak was to apply to interpret the laws
included within the said Order. Viewed in this manner, the case becomes
exclusively one of statutory construction of the actual wording of the
relevant provisions, It becomes relatively easy, as a matter of statutory
construction, to conclude that a statute cannot be presumed to have
extraterritorial application unless expressly so stated or the effect flowsby'
necessary intendment. The PPSO when passed in 1962 did not have an
extraterritorial effect and even after Malaysia Day should be regarded 3§
continuing not to have such an effect despite its statutory transformation !
into federal law. It would need an express legislative provision on or after
Malaysia Day to break this continuity in its area of operation, But Seah Ju
preferred to lay greater emphasis on Mcieod as an aid to construction:
Further the learned judge, in choosing to decide the case on the ground of
extraterritoriality alone, side-stepped nine other arguments advanced by
counsel for Dato' James Wong so that opportunity was lost of considcrin‘ﬁ*
their validity. For instance, was the detention order also invalid because It
purported to have been signed by a person designated as Federal Secretaty’
who, as counsel alleged, had merely a de facto as opposed to a de jurt




Case-Notes

JmcL

existence? . . -
pespite the rather unsatisfactory ground on which the decision of the

a5 WaS based, the attitude of the court towards the question of personal
":E“Y before it was encouraging, and in ordering Dato' James Wong to be
:Iglenscd on his successful habeas corpus application, the principle of
wudicial indcpcnd;nce was again manifested in Malaysia. But the applicant
\as most dramatically re?rrestcd outside the court house, This somewhat
indelicate use of exccutive power might have been necessitated by the
emergency situation in Sarawak, but in the absence of explanation it was
most unfortunate and appears to call into question some very broad
constitutional issues,

Mohd. Ariff Yusof.

ISSUES OF SHARES
Baldev Singh v. Mabima Singh*

Many of us have heard the phrase “Ali Baba system of business” or
variations thereof many a time, But it is submitted that few of us can
match and give it as precise a definition of what it means as Hashim Yeop
A. Sani ]. ably did in the High Court in Baldew Singh v. Mabima Singh. The
learned judge prefaced his judgment by aptly defining it as “business
which carry Malay names but in actual fact is under the absolute control
of non-Malays.”* From the legal point of view, this case is worthy of
comment in that it covers two rather difficult areas of company law. In
the High Court action, the judgment dealt mainly with the position of a
conflict between the minds of the directors of a company and the
members in general meeting. In the Federal Court, the main question was
Whether a purported issue of new shares to certain employees of a
fompany was “‘an invitation to the public to subscribe for shares” and thus
violating one of the articles in the Articles of Association of a private
limited company. It is submitted that both judgements pose some
difficulty in terms of accurately stating the controlling law. Consequently,
it is Suggested to traverse the respective judgments beginning first with
the High Court's judgment.

The facts of this case are interesting enough. They illustrate, albeit
Somewhat indirectly, some of the acttendant legal problems that private
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