TESTAMENTARY CAPACITY AND THE
BEQUEATHABLE THIRD IN THE
ISLAMIC LAW OF WILLS

Amanullab bin Haji Ali Hasan
v,
Hajjab Jamilab binti Sbeik Madar'

In Malaysia, intestacy is the rule rather than the exception, particularly
among Muslims, The Holy Quran lays down clearly and meticulously the
rules for the distribution of the estate of a deceased Muslim and perhaps
because of this reason Muslim sentiment is in most cases, opposed to
testate succession,? Malaysian cases on Muslim wils are therefore rare and
as Amanullab’s case is one of these rare treats it must not go unnoticed
and uncommented,

The case involved a Muslim will which, though prepared under legl
advice, conflicted with three basic principles of the law relating to Islamic
wills, This is not the first case where a Muslim will prepared in a solicitor's
office disregarded basic principles of Islamic law.? Tt is suggested that the
reason for this apparent shortcoming is the general belief among some
lawyers that, beyond the fact that a Muslim cannot bequeath more than
one third of his property, the law of wills applicable to Muslims and.
non-Muslims is the same, Since, in general, the Probate and Administration
Act 1959, the Small Estates Distribution Act 1955 and the Rules made
under both apply to Muslims and non-Muslims it is tempting to mis
conceive that the requirements of the Wills Ordinance 1959 must also.
apply to both groups. The reverse is nearer the truth and for this reason:
Amanullab’s case is worthy of study and comment because it deals with
the common errors of Muslim testacors and their legal advisers.

The facts of the case were as follows, The deceased, Haji Ali Hasan bin
Zufran, made a will on May 7, 1961 (hereinafter referred to as the *“1961
will") which named the plsintiff and the defendart as executors and
trustees and directed them to distribute his estate according to Mushim
law, About seven years later, on February 13, 1968, the deceased, who'
suffered from chronic diabetes, was admitted into the General Hospital
Johore Bahru, On February 18, he was discharged at the request of his

! {1975] 1 MLJ 30, Affirmed on appeal by the Federal Courc (as ye¢ unreported).

2See Fyzee A.A., Outlines of Mobammadan Law, (1964) 3td ed., p. 348, See ls0
Taylor E.N., Customary Law of Rembau (JMBRAS Vol. VID) p. 92 and the Small
Estates (Distribution) Act 1955 s, 22.
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family but on 24th February he was again admitted, this time while in
coma and aphasic. The plaintiff, his eldest son, alleged that the deceased,
while in hospital for the second time, told him to bring a lawyer to his
pedside. A lawyer was duly brought and a will revoking all former wills
and codicils was made. The will (hereinafter referred to as the “1968
will”) appointed the plaintiff sole executor and gave him the deceased’s
entire estate beneficially. One of the witnesses® to the will, Encik Wan
Hashim, gave evidence® that he read a translation of the will aloud to the
deceased and the members of the deceased’s family, who were present by
the deceased’s beside. The plaintiff sought probate of the “1968 will”.
Alternatively, he claimed one third of all the property mentioned in the
same will. The defendant contended that the “1968 will” was invalid
because it was executed when the deceased was not of “sound mind,
memory and understanding” and argued that the only share the plaintiff
was entitled to was his fraction as determined by Muslim law. She also
sought probate of the “1961 will”. Justice Syed Othman firse dealt with
the question of testamentary capacity, After considering the medical and
factual evidence he found that the deceased was totally unconscious from
the time he was admitted on February 24 to the time of his death on
February 27, 1968. He rejected the evidence of the plaintiff and the
lawyer that the deceased could talk, Speaking on the testamentary
capacity of 2 Muslim the learned judge said:- :

“(tthe Wills Ordinance 1959 does not apply to Muslims.® But

Muslim law is the same as the statutory provision in section 37 on

requiring that a person must be of sound mind when making a will”,
Professor Ahmad Ibrahim's Isiamic Law in Malaya which at page 263
teads,

“The capacity to make 2 will is accorded by law to everyone without

distinction of sex, who is adult, sane and free. . . Such capacity is

4
The other witness was the solicitor who prepared the will,

sEncik Hashim told the court, “I was reading it to him and all persons in the room. I
Was partly looking at him and partly at the will, Deceased was looking up. He was not

ing at me, I did not see any nod. But I saw his lips were moving but no words
me oug,” op. cit, n.1 at p. 31,

6
S¢e the Wills Ordinance 1959, section 2(2). See also the Singapore Wills Ordinance
P 35) and Katchi Fatimab v. Mobamed Ibrabim (1962) MLJ 374.

7
se'“im'l 3 reads, “‘Except as hereinafter provided, every person of sound mind may
‘uv‘“. bequeath or dispose of by his will, executed in manner hereinafter required,
R P'°Pﬂ'ty which he owns or to which he is entitled either at law or in equity at the
a::‘ of his death notwithstanding that he may have become entitled to the same
*quently to the execution of the will.”
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not possessed by 2 madman, by a person in faint, ..
was cited with approval, Having found as a matter of fact thy, t
deceased was “totally unconscious” at the time of the making of thcwl]f
His Lordship held that the “1968 will” was invalid for lack of estamep
tary capacity. He admitted the 1961 will for probate. ;i

Lest it may be misunderstood that the details of the requiremen, of
testamentary capacity and the formalities of will-making under Islami
Law and the Wills Ordinance are simifar in all respects the following e
comment may be made. As the learned judge pointed out both Islamjg
Law and the Wills Ordinance (or generally the law as applicable to nop.
Muslims in Malaysia) require the testator to be of sound mind.® In other
areas there are wide gaps. Under the Wills Ordinance 1959° no will may be
made by a person under the age of twenty-one years.' ® Under the Muslim
Law, a person attains majority at pubercy, though on this point the
opinions of leading Islamic jurists are not unanimous.’’ Most countries
bave settled this question by legislation.” fn Malaysia, by virtue of
section 4(1} of the Age of Majority Act 1971, the relevant age is eighteen
years. The strict formalities required for the making of a valid will under
the Wills Ordinance! ? (such as writing) do not apply to a Muslim. Indeed
the Privy Council speaking of Mustim Wills, has held in an appeal from
India that, “{b)y the Mohamedan law no writing is required to make 2 will
valid, and no particular form, even of verbal declaration, is necessary as
long as the intention of the testator is sufficiently ascertained.”!!
Needless to say a Muslim will though in writing, need not be signed; and
even if signed,does not require attestation.' ¥

In Amanullab’s case, the learned judge went on to say that evenif the
“1968 will” satisfied the requirements of testamentary capacity it would
offend two other primary rules of the Muslim Law on wills, namely,
(8 A testamentary disposition is invalid if it purports to dispose of

3%ee Udbam Singb v. Indar Kaur [1971] 2 ML]J 263 where the facts were almost
similar to Amanullab’s case. :

Isection 4.
19The Age of Majority Act 1971 does not apply. See section 5(d) of the Act.

10See Tyabji, Mustim Law, (1968) 4th ed., pp. 756—75, and Mulla, Principles of
Mohsmedan Law, (1968) 16th ed., pp. 122-123.

!25e¢ for instance The Indian Majority Act of 1875,
13gee section 6 and 5 of the Wills Ordinance 1959,
Y9Mobamed Alsaf v. Abmed Baksh (1876) 25 WR 121 PC.
1% Mulla, 0p. cit., n. 11, p. 123
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more than a third* ® of the deceased person’s estate, and
A testamentary dispostion is invalid if it purports to benefir any of
the testator’s heirs above his share as prescribed by the Muslim Law
of distribution,
The first of the two rules was litigated in Penang in 1835 in the
ansatisfactory casc of In the Goods of Abdullab'®* This was an
application by some of the deceased’s beneficiaries to set aside the grant of
sdministration to the deceased’s widow on the ground that his will
rofessed to deal with his entire estate and not with the bequeathable
onethird. As the basic law in the Straits Settlements at that time was the
English law, the court applied the English law of succession and ruled that
a Muslim may by will alicnace his entire property and that “such alienation
will be good although contrary to Muslim Law.” Apart from its historical
intezest In the Goods of Abduflab is of little value today.!? In the Malay
States in 1915 it was established in Shaik Abdul Latif v. Shaik Elias
Buwe' ™" that 2 Muslim who has the required testamentary capacity has the
power to dispose of by will one-third and not more of property belonging
to him at the time of his death. The learned judge in Amanullab’s case
relied on this decision,

While the rule is that a Muslim can dispose by will only one-third of his
net assets, a bequest in excess of the fraction is valid if his heirs whose
rights are infringed thereby consent to the same. Such consent may be
expressed or implied but cannot be inferred from mere silence.! 8

The second principle mentioned by his Lordship was first accepted in the
Seremban case of Siti binte Yatim v. Mobamed Nor bin Buyai in 1928.! 32
In this case,one Buyai bin Datoh Rajah died in 1924 leaving a will in which
he devised the major part of his property to his son Mohamed Nor bin
Buyai, The plaintiff, the deceased’s wife, was completely deprived of the
share due to her under the Muslim Law of succession. Burton )., after
referring ro several Indian anthorities said,

)

16

The bequeathable third has been defined by Tyabji as "one-third of the estate after
Payment of the funeral expenses and the debts of the deceased and also such
Property as does not pass under the Muslim Law of succession but a special law.”
16

*(1835) 2 Ky. Ecc, 8.

17

Ahmad Ibrahim, fslamic Law in Malaya, p. 268 (1965). Also sec Syed Hassan bin
"‘l{dﬂ"ab Aljofri Deceased, The Estates and Trusts (1927) v, Syed Hamid bin Hassan
Aliofri and Two Others (1949] ML] 198, at page 200.
L7

1916) 1 FM.S.L.R. 204,

ts
Sce Gopalakrishnan, Law of Wills (1965) 2nd ed., p. 169 where the Indian
Buthorities are set out.

LTy
Op. Cit, n. 3.
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“The inference from these cases is clear that a will which attep,
prefer one heir to another by giving him a larger share of the s
then (sic) he is entitled to by Mohammedan Law is wholly inygiq -
to such bequest, The will of Buyai attempted to prefer his sop At the
expense of his widow and is consequently invalid.””'® H
The rule that 2 bequest to an heir is invalid is subject to the eXception
it will be allowed if the other heirs consent to it after the death
testator. Any single heir may consent so as to bind his own ghy, ¥,
Amanullab’s case counsel for the plaintiff argued that the silence of. ”
relatives after Encik Wan Hashim had read out the will should be ta)g
consent to the bequest of the deceased’s entire estate to the plaintiff, g
this the learned judge said,
“To my mind, in Muslim Law, before the court ¢an accepr that an
heir consents to a will where required, it must be shown that the ywij)
was validly made and that the heir declaves his approval to the
disposition, and if the will is invalid the question of consent does not
arise. The effect of a declaration of approval to the disposition under
a propetly made will, according to a jurist, is that the heir donates
his share to the person taking under the disposition, See page 261
Minhaj et Talibin. In the case here I can see no evidence chat any
beneficiary present declared his approval to the plaintiff taking the
whole of the estate, Considering the circumstances in which the
document was made, I am convinced that the plaintiff was taking
advantage of the sitwation by exerting his status as the eldest sonin
the family and cthat he knew no one would dare to challenge him by
reason of his status, and particularly at that time when the others
were concerned with the deceased who was on the throes of death;
all he seemed to care was to get the deceased’s estate to himself by
any means, In these circumstances if interpretation of the silence of
the relatives is required, I would construe it as contempt of the
plaintiff’s conduct."?°
It may be commented that the alleged consent in this case was given
before the testator’s death, His Lordship did not mention the point thaty
to be effective, the consent of the heirs must be given after, not befor¢
the testator’s death.?! It is submitted that in Amanullab's case, notwith®
standing the testator’s incapacity the alleged consent would have been
worthless even if it had been proved to be expressly given because it WS
obtained before the testator’s death.,

Y tbid,, p. 137,

200y, Cit., n. 1. p. 32.

21 . . g
See Gopalakrishnan, op. cit, n. 20 p. 169, where the Indian auchorities ave cited:
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His Lordship has clearly and forcefully given his reasons why he did not
> psider the silence of the heirs, when Encik Wan Hashim read aloud its
contents 0 them, as consent. However, it is well established at least by the
jndian cascs that silence on the part of the heirs after they have knowledge
of the bequest cannot be construed as implied consent.?? On the other
jand consent given before the testator's death may be acquiesced in by
slence after the death and thus become effective in the eyes of the law.??

It is not often that a lawyer has to draft a Muslim will or to advise on
one, As Amanullab’s case has forcefully indicated, Mushim Law on wills is
an area where the testator and his legal adviser must tread with caution.
Despite its apparent severity the Muslim Law on wills has its fascinating
features and convincing philosophy and a lawyer may do well for himself
and his client by his understanding and appreciation of ir.

P. Balan.

22
! Mulla, op, cit. n. 11, p. 125, where the Indian autherities ate set ou.
s Cf T
Sarifa Bibi v. Ghulam Md. 16 Mad. 43, See Gopalakrishnan, 0p. cit., . 20, p. 167.




NOTES ON LEGISLATION
The Civil Law (Amendment) Act, 1975,

This amendment to the Civil Law Act, 1956, (Act 67) has the effect of
changing the law enunciated in the case of Ti Tuck and anothey Vi
Mobamed Yusoff (11973] 2 M.L.J. 72).

In that case the respondent, a police constable, had been injured ina
road accident, As a result of the injuries he was retived from the police
force and was given a pension. The only question for determination gy
the question of damages, The learned trial judge had held that in assessing
damages for loss of carnings the gratuity and pension received by the
respondent should not be brought into account. On appeal, it was held by
the Federal Court that as the gratwity and pension were non-contributory
they should have been raken into account and deducted from the damages
awarded,

There was at that time no statutory provision dealing with the pointet
issue and the Fedcral Court therefore were referred to the law in England,
The Federal Courtreferved to the case of Browning v. War Office ([1963] }
All. E.R. 1089), wherc “the true principle applicable in the assessment of
damages ar common law'' was stated by Lord Denning that the plaintiff
should —

“give credit for all sums which he receives in diminution of his loss,

save in so far as it would not be fair or just to require him to do se.”

“Thus contributory pensions would not in the view of the Federal
Court be deductible but a non-contributory pension or pension should be,
The case of Browning v. The War Office has for practicat purposes been
overruled by the decision of the House of Lords in Party v. Cleaver ([1969)
1 All E.R. 555) and in Raja Mokhtar v. Public Trustee, Malaysia ([1970] 2
M.L.J. 151), Raja Azlan Shah had in reliance on that case held that the
pension awarded to the plaintiff in that case by the Government should
not be taken into account in assessing the damages at common law. HE
relied on what Lord Reid had said in Parry v, Cleaver —

“In my judgment, a decision that pensions should not be brought

into account in assessing damages at common law is consistent with

general principles, with the preponderating weight of authority and
with public policy as enacted by Parliament and I would therefore s0
decide,”
The Federal Court however held that Parry v. Cleaver was not a relevaht
authority, It is interesting to note that the Federal Court said of th¢




