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AN INTRODUCTION TO THE CONSTITUTION OF MALAYg,

Second Editon

By Tun Mochamed Suffian bin Hashim, M.A,, LL.B. (Cantab.), Hon.LLD,
(Singapore), Hon.D.Litt. (Malaya), of the Middle Temple, Barrister, Lorg
President of the Federal Court, Malaysia. Government Printer, Peninsular
Malaysia, Kuala Lumpur. 1976 xxxvi and 349 and (appendices and indey)
53pp. Hardback $10.

The first editdon of the book appearcd in 1971, The fact that it was felr
necessary to bring out a second edition just after an interval of five years
testifies to the great popularity enjoyed by the book. The first edition
consisted of 291 pages of text and 30 pages of appendices. The presenc

edition shows an expansion of the text by 50 pages. Three indices —an =

index of names, an index of placc names, and a subject index — which
were not to be found in the first edition, have now been added. There is
the Table of Federal Constitutional Articles at pp. 389—3%4 showing which
Article of the Constitution has been mentioned on what page of the book.
All these additions have increased the utility of the book and have made it
much mote easy and convenient for the readers to usc it.

The number of cases cited has incrcased from 40 in the first edition to
82 in the present edition. The author has thus brought the law stated in
the present edition up to date till December 31, 1975. While the last five
years have been quite fruitful from the point of view of constitutional law
cases in Malaysia, on the whole, the Constitution does not appear to
generate many constitutional controversies, the average being 4 cases per
year,

Like most of the modern written constitutions, the text of the
Malaysian Constitution is “‘in legalese.”” The subject of constitutional law
in any country is the most significant area, for the Constitution is the
fundamental law of the land and conditions all laws in the country. It is
therefore extremely important and desirable that there should be
dependable books expounding the principles of Malaysian Constitutional
Law. Unfortunately, so far, there has been a genuine dearth of material in
this area. Harry E. Groves' The Constitution of Malaysia published in
1964, Sheridan and Groves' The Constitution of Malaysia published in
1967, and the book entitled Malaya and Singapore: The Borneo Territories
edited by Sheridan in the series The British Commonwealth: The
Development of its Laws and Constitutions, published in 1961, have all
now become out of date and need *o be updated to be useful and
dependable in the contemporary setting. A few articles on the Malaysian
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Constitution have appeared from time to time in some legal journals, but
they canndt fulfil the felt-need of a coherent, expository book on the
(;onstitution.l In this context, a student of Constitutional Law has reason
to be thankful to the learned author for bringing out an updated edition of
the Introduction to the Constitution of Malaysia.' *

In writing this book, the author has kept before him a very limited
horizon. He sets out to write a book essentially for the layman, for the
wide public outside the University and the courtroom, the ordinary citizen
who is curious to know simply what the various constitutional rpovisions
are,” though he hopes that the book may also be helpful to lawyers
“whose constitutional law is rusty and who want a quick reference book
for use as a starting point for further research.”® His limited objective in
writing the present book has led the author to give a straightforward
account of the constitution in simple language. The author has thus
eschewed an in-depth study of any part of the Constitution. As a result of
this approach, at most of the places, the book contains a perspicuous
outline of the provisions of the Constitution without much expository
comment. Needless to say that there are quite a few provisions in the
Constitution which deserve an expository treatment, but the author had to
avoid the temptation of undertaking such a task as he wanted to avoid a
‘scholarly tome.”* At some places, however, the author goes outside the
confines of the constitutional text and gives some snippets of interesting
information as to how some of the institutions under the Constitution
function in practice. For example, in the Chapter on the Yang Dipertuan
Agung,® he narrates how the system of electing him has functioned in
practice during the last several elections.® Similarly, in Chapter 18, he
gives interesting information bearing on the relative economic standing of
Malays as compared to non-Malays while considering the Justification for
Article 153 which confers a few safeguards on Malays to remove their
Weakness in the economic field,”

chfercnce may also be made here to the admirable case-book: §. Jayakumar,
Constitutional Law Cases from Malaysia and Singapore, the second edition of which
has been released recently. It is an extremely useful book for anyone who wants to
study the Malaysian Constitution through judicial pronouncements.

1
i‘Hn:rcinnfu.-r in the notes below the book under review is referred to by the name of
author Tun Suffian,

2Aurhm-'s Prefuce to the First Edition, ix,
Author's Preface to the Second Edition, v.
Author’s Preface to the First Edition, ix.

Tun Suffian, Chapter I11.

Slbid, pp. 2833,
7bid., pp. 289303,




172 Jernal Undang-Undang (197)

The learncd author has also imposed one more limitation on himse)s
Being 2 sitting judge as the Lord President of the Federal Court, th
highest ~court in the land, he has thought it proper to “refrain frop,
criticizing and speculating”.® He deems it to be “undesirable for a judge 1,
commit himself in advance on matters that may come up formally fo, "

decision by him in court.’” He cven goes on to enter the caveat as 4 =
[1{1]

matter of abundant caution that “if opinion has here and there crept in,” o
in the book, “it does not necessarily follow that I shall, after hearing the “
opposing atguments, adhere to it.”! ® This self-imposed limitation by the +
author may cause disappointment to a serious student of constitutiona ::1
law who is thus deprived of the benefit of a penetrating analysis and 4 :
deep insight into the working of the constitutional provisions and the f-;
judicial pronouncements intcrpreting them, which only a person in his
position and of his calibre could have provided. |
In Chapter 1, the author traces briefly the history of the several States :fl
as well as of the formation of the Malaysian Federation in 1963, After the up;
end of the World War I, the Malayan Union came into being on Ist April ‘s:g'
1946.'1 Because of the Malay opposition, the Malayan Union the
Constitution could never become fully operative.'? A new Constitution lav
was then established with effect from 1st February 1948, This, according an!
to the author, established *‘a federation consisting of the Malay States and thi
Malacea and Penang with a strong central goveenment.”! ® The next step in ﬁl
the evolution of the Malaysian Constitution was the appointment of “an | sig
independent commission to devise a constitution for a fully self-governing = Ad
and independent Federation of Malaya.”'® As a tesult of the fabours of | fany
the Reid Commission, the new Federal Constitution came to be promul- ]g{
gated on 31st August, 1957, known as the Merdeka Day and thus, “The 1
Federation of Malaya became an independent sovereign country.”
The Malayan Federation was then converted into the Malaysian Federation
with the joining of Sabah, Sarawak and Singapore. The present Constitu®
tion of Malaysia came into force on September 16, 1963, known as the
Malaysia Day.'® Finally, Singapore left the Federation on August 9, 1965,
to become a separate independent republic, and the present Malaysian
Federation comprising 13 States came into being. The birth of Malaysia i
|
\ 1
®1bid., p. ix. '3 1bid,, p.10. ﬁ
*1wid, 4 bid,, p. 11, 15
10, pia, P 1bid, %
"ibid,, p.7 18 1bid., pp. 13-15. a{

1200 2




[ 197GI

N bimsejf
Zour [ the
rain fro,,
1 judge
maily go,
veat as ,
rept ill,"
aring the
0 by the
itution,)
its and 5
and che
# in hjs

1 States
fter the
it April
Union
itution
‘ording
‘es and
step in
f *an
erning
urs of
omui-
“The
y1s
ation
stitu-
3 the
965,
sian
ysia

CL Book Reviews 173
J

R prechCd by a legal controversy in the Hig.h Court in Klfilla L'umpur
petween the State of Kelantan and the Federation of Ma!aya in wl_nch the
grate sought to block the entry of Sabah, Sarawak and Singapore into the
Federation but the decision went in favour of the Central Government.! 7
Chapter Z entitled “The Supremacy of the Constitution” is a new addi-

tion. There was no such chapter in the previous edition. The discussion in
this chapter very much reminds the reader of the Austinjan concept of
sovereignty. The author propounds the thesis that “In Malaysia only the
constitution is supreme.” ® He states that the Malaysian Parliament is not
supreme as the British Parliament is as it does not have “unlimited
powers”, as legislative powers are divided between the States and the
Centre. Within its own legislative sphere, however, the Malaysian
Parliament is ‘supreme’ in the sense that it can make or unmake, repeal or
amend, any law, subject to the power of the courts to declare a law invalid
if it is inconsistent with the Constitution. Outside its legislative sphere,
“Parliament is not ‘supreme’”’, In this discussion on Parliament, the word
‘supreme’ appears to have been used in three different senses. The author
then poses the interesting question: If Parliament is not ‘supreme’ and its
laws may be invalidated by the courts, are the courts then supreme? His
answer is yes and no. The courts are “supreme in the sense that they have
the right — indeed the duty — to invalidate Acts enacted outside
Parliament’s power, or Acts that are within Parliament’s power but incon-
sistent with the constitution.”'? But courts are “not supreme as regards
Acts that are within Parliament’s power and are consistent with the consti-
tution.” The exccutive has also to act within the Constitution and the
law.*® He then concludes:

“In Malaysia no single institution is supreme,

corresponding to the British Parliament. What

is supreme in Malaysiz is the constitution itself.”?

At another place in the book, the author states:

“In an earlier edition I said that of the three

separate branches of Government, the courts are

supreme in a certain sense. Since then I have

changed my view and am now of the opinion that in

Malaysia, only the constitution is supreme.”?2

17 3 ;
Tbe Government of the State of Kelantan v. The Government of the Federation of

Malayg, [1963] ML) 355, The casc is mentioned in the book at pp. 14—15.
lsTun Suffian, p, 17,

1bid,, p, 18,

“1bia, P. 20,

"1bia, PP. 19, 20,

nfbid.. . 98,
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Thege observations raise some interesting questions. 1s the search for 5,
institutfon having ‘unlimited’ powers in a written constitution in any Way
a meaningful exercise? A written constitution seeks to cantrol the powey
of the various organs of government and thus promote constitutionalism j,
the country, The philosophy underlying a written constitution is thy,
every organ and institution of government in the country functions withj,
the limits of its powers and subject 10 the restraints imposed by th,
constitution, Therefore, the concept of “supremacy’ in the sense of g,
organ having ‘unlimited power' and the concept of ‘written constitution’ ‘
become the antithesis of each other. However, in the view of this reviewer,
an indepth study of the various constitutional provisions in Malaysia would ‘ ]
show that to say that the Malaysian Parliament is not ‘supreme’ as it fune. :

tions under several constitutional restraints is merely to state the forma) o
position. The truth appears to be that constitutional limitations on Parlia- ‘ is
ment are more ‘notional’ in pature than real or effective and, in any case, the Thu
restraints are only ‘minimal’. This is borne out by the fact that during the [ } Parli
last 20 years of the functioning of the Constitution, ne law of Parliament exte
has been declared to be unconstitutional by the courts. In the area of 1
federalism, the powcrs of Parliament, as compared to those of the State Thei
Legislatures, are vast and, in certain circumstances, it has the capacity to as ¢
legislate in the State sphere as well.?® The constitutional provisions “jue
guaranteeing 'fundamental liberties’ have been so drafied as to impose, if take
at all, only nominal restraints on Parliament.?? During an emergency, com
Parliament can make laws which can even be inconsistent with any consti- into
tutional provision,” In effect, therefore, the Malaysian Parliament comes com[

em:

very near to having as plenary a competence as that of the British

Parliament. Refercnce may be made in this connection to Eng Keock Exel
Cheng v. Public Prosecutor®® where the Federal Court refused to read any asg
implied limitation by way of the doctrine of “excessive delegation” inte | e
the powers of Parliament during an emergency under Art.150(6) and com‘
characterised the Parliament as the “supreme legislative body under the I
Malaysian Constitution.”?” Ta this reviewer, this appears to be a very c;:uj
satisfactory way of characterising the Parliament as it conveys the ided .
that, within the limits imposed by the Constitution, Parliament can make :I:i‘
or unmake any law and its powers are plenary. Further, as regards the
Executive, it may be worthwhile to mention that a large number of g
23 ge
Sce Tun Suffian, Chapter 12, pp. 159—164, 284,
24 1bid., Chapter 12, pp. 205-220. RW.?
251bid,, Chapter 15, pp. 223.-232, 28b,
*%(1966) 1 M.L.]. 18. 29
*¥or 4 discussion on *‘excessive delegation””, & i 7 jondl St::i
Law, p. 92 (1970), cessive delegation”, see M.P. Jain, Indian Constitution
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tfor gp statutes confer vast discretionary powers on t.he Executive.; that during ‘the
Y way emergercy, ican promulgate ordinances which can override any constitu-
Yoweyg rional provision; a.nd‘ that under the Ex:ncrgency (E{ssennal Pow?m)
lism i Ordinance, the Execun\{e can make regL}latTons to override any constitu-
i thay tional provisi.on. And, finally, the funct.lomng. of th.e modem' parliamen-
withip tary system Is such‘ that a government in majority in t-he lcglsla.tu.re can
W the always get aut.omatl?a.lly the majority support in the lcglslatu‘re for'lmp.le-
of an mentation of its policies and programmes an.d enactment of its legislative
1tion’ Proposals into laws. As de Smith observes in relation to British Govern-
ewer, ment:
0
fu::: “,.. the Government in office is normally able to command parlia-
rmal mentary support for the implementation of almost any policy that it
weliz- is in practice likely to adopt.”?3
s the Thus, in 2 way, it may be correct to say that the broader the powers of
“the Parliament, the broader the powers of the Executive as both are co-
lent extensive,
L of It is well that the author does not now ascribe supremacy to the courts.
tate The Judiciary constitutes perhaps the weakest branch of the government
* to as compared to the legislature and the Executive. The institution of
ons “judicial review” comes under attack quite frequently.?®* The courts can
, if take cognisance only of such cases as are brought to them by parties
cy, competent to file cases. Judicial review is negative in character as it comes
sti- into play only when a constitutional question is actually raised before the
Ies courts by someone. If such questions are not raised, thé courts’ powers
sh remain dormant. In practice, therefore, much of the functioning of the
ok Executive or the legislature thus never comes under any judicial scrutiny

Wy | as regards its constitutionality or legality. The courts have evolved a
0 number of techniques to make declaration of a parliamentary law as un-
d constitutional extremely difficult. As for example, the presumption is in
p. favour of the constitutionality of the legislation in question.?®® The
v courts thus function under many practical restrictions. And, in the
2 ultimate analysis, there is always the possibility of the constitution being
s amended by the constituent power if the courts were to adopt an interpre-
: @tion of a provision in the constitution which is unpalatable to the
i Bovernment of the day.?*

28 " .
deSmith, Constitutional and Administrative Law, 38 (1971).

aa J, . . TN )
For various issues debated and discussed in the U.S.A. in relation to Judicial
View see, Dowling, Constitutional Law: Cases & Materials, 1-67 (1970).

28b .
Jain, 0p, cit., 755-776.

29, :
Sidgwick, Elements of Politics, 616 (1896). Also Dicey, An Introduction to the
Study of the Constitution, 175 n. (1965).

Re




176 Jernal Undang-Undang (1974

.In "the opinion of the present reviewer, the formulation thay, o
Malaysia no organ is ‘supreme’ but the Constitution is ‘supremc’ beedy
some clarification and elaboration, for here the word ‘supreme’ has peg,
used in two different senses. One, in relation to an organ of the govery.
ment as having ‘unlimited’ power: two, in rclation to the Constitution,
the sense of its being the supreme law of the land conferring powers 'M\d;
imposing testraints on various governmenial organs, and every organ -
executive, legislative or judicial—being subordinate to, and controlled by,
the constitution. These two shades of meaning of the term ‘supreme’ hav'e.
different implication. Lastly, the maxim that the 'constitution is Supreme’
appears to have its own limitations and contradictions. No written congtj-
tution is immutable; it is amendable by following a special procedure l3id
down in the constitution. Some constitutions are amended toc frequently
and with great ease because the ruling party has an over-whelming majority

in Parliament. In such a context, the concept of ‘supremacy’ of the consti.

tution wears thin, It is quite difficult to regard the constitution g
‘supreme’ if it is amended whenever the government is faced with the least
constitutional obstruction in doing what it wants to do. There is the
perennial dilemma before the constitutional lawyers: whether the written
constitution is supreme, or the ‘constituent power’ which can amend the
constitution. Divey advocated the idea thar legal sovereignty was vested in
the ‘constituent’ power.”® When all is said, the present reviewer feels that
it is more satisfactory to characterise the constitution as the ‘supreme law
of the land’ [as Art, 4(1) of the Malaysian Consiitution seeks to do] rather
than to call it just ‘supreme’.

Malaysia has a parliamentary form of government of the Westminster
type with a constitutional monarchy. The system of government i
described in Chapters 3 and 6. The Head of the State is known as the Yang

diPertuan Agung. He is elected for five years by the Conference of Rulers:

from amongst the Rulers of the States in Peninsular Malaysia. He acts o1
the advice of the Council of Ministers except in some matters,?’ the two
important such matters being the appointment of the Prime Minister and

the dissolution of Parliament.®? As regards appointment of the Primk
Minister, the discretion of the Yang diPertuan Agung is conditioned by

two norms: (i) A person belonging to the House of Representatives is t0

be appointed to this office; and (i) in the Yang diPertuan Agung’s’

3nicey, op. cir., 149, xxxviii, lxxxii. Dicey expressed this view in the contexs of the

U.S. Constitution, but the same view is applicable ta any written constitution. AlS%

G.F, Sawer, Modern Federalism, 106—116.

* are. s0(1).

MAlt. 40(2). Tun Suffian, pp. 19, 21, 22. Other Arrticles conferring discretionaf’
powers on the Yang diPertuan Agung are 139(4), 141(2), 143(1 Xa}.
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udgment, he is ‘likely to command the confidence of the majority’ in that
j;louse.” In ‘accordance with his ‘straightforward’ treatment of the
:ubjeﬁ- the author.h.as not delved into some of the questions which these
consﬁt“ti""‘ﬂ provisions lt?avc' unanswered. For example, a question has
been raised recently by Hickling whether the Yang diPertuan Agung has
any discretionary powers. OVF" and.ab?ve what have been specifically
mentioned in the Constitution. Hickling’s query is specifically with
reference to  Article 150.34 Jayakumar counters Hickling’s views.?*
The question appears to need some deeper probing. Another very interest-
ing as well as crucial question which arises is: what norms should the Yang
diPertuan Agung follow in exercising his discretionary functions? For
example, the dissolution of Parliament has been left to his discretion, but
abviously he must follow some norms in exercising this function, At times,
this may become a critical question. In England, there appears to be a
fairly well established convention that, barring some excremely excep-
tional situation, the Crown does not refuse dissolution to the Prime
Minister,’® and that it is a matter solely for the Prime Minister, and not
his cabinet, to decide when the House of Commons is to be dissolved. Is
this convention to be followed in Malaysia? A literal reading of the Consti-
tution may lead to the conclusion that in this matter the cang diPectuan
Agung does not even have to consult his Prime Minister for it can be
plausibly argued that in other Ariicles whenever the Yang diPertuan Agung
is required, in the exercise of his discretionary powers, to consult the
Prime Minister, it is expressly so mentioned.®” But such a literal interpre-
ution of the Constitution hardly appears to be tenable, and conventions
cannot be ignored in this or any other area. One of the conditions of
appointment of the Prime Minister is that he should be a person who in
the “judgment” of the Yang diPertuan Agung is likely to command the
confidence of the majority of the members in the Dewan Rakyat. How is
the Yang diPertuan Agung to judge as to who is likely to command the
confidence of the majority? This and several other such questions in
reality underline the need for the evolution of viable conventions in
Malaysia. Even though some of the conventions of the British Constitution
h.ave been expressly incorporated in the text of the Malaysian Constitu-
tion, the need for further evolution of convention has not been completely

kK]
Art. 43(2)(a),

R.H. Hickling, The Prerogative in Malaysia, (1975) M.L.R, 207.

[Sl'.“)'ﬂkllmﬂr. Emergency Powers in Malaysia: Can the Yang diPertuan Agung Act
et 15 Personal Discretion and Capacity, (1976) M.L.R. 149.

w“_dc and  Phillips, Constitutional Law, 118; Jennings, Cabinet Gout., 427;
ckintosh, The Rriish Cabinet, 357 (1962); M.P. Jain, Indian Constitutional Law,

7
For example Arts, 139(a), 141(2) or 143(1)(a).




—_—

178 Jernat Undang-Undang (1974

obviated. In no.written constitution, can the nced for conventiong be
avoided. The anthor omits any reference to the role of conventions iy thej
working of the Malaysian Constitution. Although in the present congeyy
questions mentioned above may appear to be merely speculative or hYPQ‘:‘
thetical, yet there is no knowing the fact as to when any such qUCStio;i:
may arise. The recent episode of the dismissal of the Whitlam Govemmem-'
in Australia by Governor-General Sir David Kerr exemplifies the suddep,
ness with which constitutional questions are apt to come to the foﬁ

without any anticipation.
The author has observed with rcference to Art. 43(4) that if the Primg

Minister loses the confidence of the majority, and the Prime Ministe,
advises dissolution of Parliament, “the Yang diPertuan Agung may decide:
not to dissolve Parliament, but instead to invite another member of the
House of Representatives, who in his judgment is likely to command the
confidence of the majority of the members of the House, to form a
government."“ This appears to be purely a ‘literal’ view of the Constity-
tion. Of course, no such question has arisen so far in Malaysia and, there-
fore, any opinion on this matter may be characterised as only academic or
even speculative. Nevertheless, it may be worthwhile to consider the
question whether in such a situation the Yang diPertuan Agung should
exercise any discretion to grant or not to grant dissolution? Is the Yang
diPertuan Agung free to reject the advice of the Prime Minister who has
just been defeated in the House to dissolve the House? On a deeper
reflection on the issues involved, it appears to the present reviwer that
perhaps, a negative view may be the better one. The Yang diPertuan Agung
is expected to play a neutral, non-political, role. Further the relevant
constitutional provision makes it obligatory for the Prime Minister, after
losing confidence in the House, either to resign or to request for dissolut
jon of the House. Thus, the right to ask for dissolution is an alternative 10
resignation, and this can be interpreted to mean that the Prime Minister
has a right to get a dissolution of the House. This view can be suppol‘tcdr_
with reference to conventions in England on this matter. There, it s
reégarded as well established that the Prime Minister who had a majority’
once, but who is then defeated on the floor of the House of Commons, has
a right to ask for dissolution of the House and seek fresh elections, and the.
Crown will not refuse it.>® The danger in freating the matter as purely’
discretionary with the Yang diPertuan Agung is that he may be sucked

35 Tun Suffian, p. 54.

3%kor discussion on this point see, Jain, Indian Constitwtional Law, 36 97tk
Also, deSmith, Constitutional Law and Administrative Law, 104—8 {1971).
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nt COntexy Minister #nd asks some orher Person to form the government and later it |
ve or hyp,. is found that the new Prime Minister cannot mobilise majority support in
th Guestigy, the House, then dissr{lt{tion will become inevitable. Having refused it to
Overnmep, the former Prime Minister, but then granting it to the second Prime
1€ sudgey, Minister, will amount to inviting the charge of political partisanship.
> the fo, Similarly, the question arises under Art, 43(4): How is the Yang diPertuan
Agung to judge whether the Prime Minister has lost the confidence of the
the Prijpe House or not? Is an open vote of no confidence on the floor of the House
Minisge, necessary for the purpose, or can the Yang diPertuan Agung judge this
1y decige matter otherwise, say on the basis of a letter signed by a majority of the
°r of the members of the House withdrawing support from the Ministry. Such g
1and the question arose in Malaysia in the context of the State Government in the
form , Ningkan case.*! The High Court insisted in that case that want of confi-
Onstity- dence must be expressed on the floor of the House and hot outside the
I, there- House. This principle appears 10 be in the best of democratic traditions,
emie or But dhe question cannot be said to haye been resolved conclusively, The
ler the phraseology of the Malaysian Constitution and that of the Sarawak Consti-
should Mton considered in Ningkan Ppear to be similar. Whether the High Court
: Yang view will prevail in the Centra) sphere as well cannot be said to be definite.
ho has Perhaps the safest course of action for the Yang diPertuan Agung may be
eeper 1o take cognisance of only what happens on the floor of the house and to
* that, ignore what transpires outside the House. Then there arises the question,
\gung which also arose in Ningkan, whether the Yang diPertuan Agung can
evant dismiss the Prime Minister who after losing confidence of the House
after neither resigns nor seeks dissolution. The High Court in Ninghkan was
olur- 1B teluctant o accept the view that the Chief Minister could be dismissed in
veto such circumstance, but the government put forward the view that the
ister Chief Minister could be dismissed if he neither resigns nor seeks dissolution
rred of the Houge, The question thus is whether the governmen; argument in

T is ‘J Ninglkan wil] apply to an interpretation of Articlés 43(4) and (5),

rity The author has not touched upon the concept of 'callective responsibj-
has fity' of the Cabinet to the Dewan Rakyat, or the principle of a Minister's
the Individya| responsibility or the prnciple of 2 minister’s responsibility for
ely the aces of fommission or omission of the sy bordinates in the departments
ed 0 his charge 42 These are matters of some consequence for the proper

40. ..
Jain, ipig,
4

1
) “s’”l”’t’" Kalong Ningkan v. Tun Abang Haji Openg, (1966) 2 ML] 187,
Jain, op, cir, 121, 123. Also Wade and Phillips, Constitutional Law, 87, 191,
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working of the- ministerial form of government and thus nced to be i
vestigatéd.

What has been said here only points to the great importance of conyey,
tions in the Malaysian Constitution. Conventions are bound to play
significant role in regulating the relationship between the Yang diPertygy
Agung and the Council of Ministers, between the Ministexs inter se apg Chickl
between the Ministers and Parliament. A mere literal teading of the Congg. ch
tution may not present a real picture of the working of the Constitutioy

) . . . A not
in actual practice. In England, as Dicey has empuasised, one of the knoWil
prerogatives of the Crown.*® To the extent the Yang diPertvan Agung hg Yangi
discretionary functions, perhaps, conventions may be as important i wres,|
Malaysia as in England. Therc is alsa the significant question as to how g * :hej
conventions of the British Constitution are relevant to Malaysia or whethe; ing th
here some sui generis conventions have been evolved, or are in the process don ¢
evolution.*® All this underlines the need to study in depth the conven. in thit
tions operating in the Malaysian Constitutional process. A complete picture Parlia
of the warking of the Constitution can emerge only when reference is ch
made to constitutional conventions, practices and usages. | menta
Chapter 4 titled “‘Rulers and Governors” contains wseful informatien Comn
about the office of the Head of the State Government. The Malaysian poinci
Constitution lays down in Articles 70, 71, 72 and in Schedule VIII only a Raky
few rules with respect to the State Governments. For the rest, they can to ru
carry on under their own constitutions. Further information regarding the less d’
constitutional provisions concerning the States is to be found in Chaprer 1o o
11 of book. Chapter 5 deals with the Conference of Rulers, 1t is 2 unique No su
institution and perhaps the most significant role played by it is the = d"“"“:
election of the Yang diPertuan Agung after every five years. The Con: ‘ "‘:h}
ference also has a veto power on certain types of constitutiona) amend: cougy
ments.*® According to the author, the Conference of Rulers provides an with
intimate link between the Federal Government and the State Governments State
at the highest level,"” and, further, that in it the “Prime Miniscer has a valu-
able forum at which to explain federal policies already decided and policies
as yet to be decided.™ ¢ From this point of view, the Conference of Rulefs ‘
may be regarded as an instrumentality to promote co-operative federalism '
in Malaysia. This result is achieved because each ruler is to be accompanied a B
- |
‘ g
43 : p— Consei
Dicey, An Introduction to the Study of the Law of the Constitution, 422, (1965): » B
M Reference may be made in this connection to the observations of the Judicis mT“
Committee in Adegbenro v. Akintola, (1963) 3 All E.R. 544, concerning th~ diffi ibid
cultes of observing conventions of the British Constitution in other Commonwesldi 51
Q&unlrics following parliamentary system. } 5 :::t
S oTur_l Suffian, pp. 44,47, - f"’!

ibid,, p. 45, ’
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! in- with his Chief Minifter, and the Yang diPerwan Agung is to be
accompanied With the Prime Minister while participating in the meetings
‘en- of the Conference when it deliberates on maiters of national policy. More-
ya over, in such deliberations, the Yang diPertuan Agung, the Rulers and
uan Governors are o be guided by the advice of the Prime Minister and the ‘
and Chief Ministers’*” |
istis Chapter 7 is devoted to a description of the constitution of Parliament, \
ion A notable feature of the Malaysian Parliament is that the upper House,
the known as the Senate or Dewan Negara, has 32 members appointed by the
has Yang diPertuan Agung as against 26 members elected by the State Legisla-
in wures. It may be interesting to study the role the Senate plays in substance
far in the parliamentary system. Doubts have been expressed at times regard-
Jer ing the efficacy of the Senate as 2 legislative chamber.®® A brief descrip-
ess ton of the procedure followed in Parliament to make laws has been given .
n- W in this chapter.*” Perhaps, a brief description of the committee system in |
ire Parliament may have been useful and instructive to the readers, '
is Chapter 8 deals with the Election Commission. Fair elections are funda-
mental to the working of a democratic system and the Election
on Commission has been set up to achieve this purpose. While describing the
an principies for delimitation of the constituencies for election to Dewan
’a Rakyat and State Legislatures, the author points out that weightage is given
™ to rural voters, even to the extent that a rural constituency may contain
i less than one half of the electors of any urban constituency.*® Weightage
. to rural voters is given in a few other countries like Ceylon or Australia,
= No such weightage is given in India and the Constitution specifically lays
1e down that there shall be, as far as possible, the same number of people in
I each parliamentary constituency, rural or urban, throughout the
d- country.’! However, because of the vast rural population as compared
n with the urban population, a majority of seats both in Parliament and
ts State Legislarures in India automatically go to the rural constituencies. In ]
I
s ‘
s [
n
d

47
Art, 38(3),
] X
Sheridan & Groves, The Constitution of Malaysia, 93. Also Groves, The
L Constitution of Malaysia — The Malaysia Act, (1963) Mal, L.R. 245, 255.
| 49
i Tun Suffian, pp. 78-9.
4 S0, .
Ibid,, p, 88,

51
Att. B1(2) of the Indian Constitution, Similarly, in a State, consticuencies for
dte Legislature are to be demarcated in such a manner that cach constituency has,
% far,as possible, same population: Arc. 170(2).
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Malaysia, constituencies are dclimited by the Election Commisig,
jtsclf.5>gn India, on the other hand, for this purpose 2 separate bog,
known as the Delimitation Commission is appointed after each census, T
procedure for reviewing the demarcation of constituencies in Malaysia by,
been briefly described in the book.**

Chapter 9 is devoted to a description of the Judicial system in Malaysiq_
A notable feature of the Malaysian higher judiciary is that a large numbey
of judicial appointments are made from amongst the members of the
“Judicial and Legal service.” Out of 26 Federal and High Court Judges in
Malaysia, 21 Judges have been appointed from the Service and five from
the bar. One of the reasons for this, according to the author, is “the
modest salary of Judges as compared with eamings in practice”, and,
therefore, professional lawyers are reluctant to accept judicial office.® Iy
India, as the author rightly points out, the tradition so far has been mainly
to appoint Judges of the High Court from amongst the members of the
Bar. The Judges of the Supreme Court are appointed from amongst the
High Court Judges. However, in India also, it is difficult to ateract leading
lawyers to judicial offices. Perhaps it may be necessary to make judicial
appointments in Malaysia more remunerative so that the better lawyers
are attracted to them. In view of the present reviewer, the whole of the
judicial system stands to gain a great deal if practising lawyers can be
persuaded to accept higher judicial appointments. An interesting provision
ta be found in India, which is not to be found in Malaysia, is that it is
possible to appoint a ‘distinguished jurist’ to the Supreme Court. No such
appointment has however been made so far under this provision in India.
A similar provision has recently been made for the High Courts. For a cons-
titutional lawyer, the brief discussion on the court’s power to declare
written laws and executive action invalid is of the most direct relevance and
interest.¥S A serious student of constitutional law would have very much
liked the book to contain an analysis of some of the leading judicial pro:
nouncements bringing out the policies and norms adopted by the courts it
interpreting some of the constitutional provisions. But such a sophisticated
treatment lies beyond the scope of the present work. Nevertheless, a short
account of the writ system might have been very useful even to an ordinary
reader, as the writs play a significant role in the area of judicial review of
administrative action in modern times, and there does not appeat to be any
place where one can conveniently find the necessary information abeul
the writ system as it operates in Malaysia.

In Chapter 10, in a brief compass, relevant information about the
various aspects of the Public Service hasbeen given. It is one of the few areas

$27un Suffian, p. 88. $444,, p. 103,
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where some casg-law has been generated, especially on the question of
#ceasonable opportunity of being heard”” by a civil servant before his
dismissal or reduction in rank. Some of the important cases in this area
have been noted in this chapter.’® The reader wilt also find in this chapter
4 very adequate description of the various service commissions which have
peen established in the country under various constitutional provisions to
ensure impartial and fair trcatment of public servants.®

Chapter 12 titled “Relations between the Federation and the States™
describes briefly, and in a simple manner, the main features of the scheme
of distribution of legislative powers®® and executive powers®® between
the Centre and the States. Several notable characteristics of the Malaysian
Federal System become apparent from this discussion. First, the scope of
the State powers is extremely limited. Secondly, Malaysia has a sub-
stantially unified federal system having orientation towards the Cenrre.
Wheare has characterised such a system as ‘quasi-federal’ rather than as
“federal’,%® while Sawer calls it “organic federalism’ meaning thereby a
system “in which the Centre has such extensive powers, and gives such a
strong lead to regions in the most important areas of their individual as
well as their co-operative activities that the political taxonomist may
hesitate to desctibe the results as federal at all.”®! Thirdly, during the last
18 years of the working of the Constitution, there has been only one
case in 1967 which can in some way be related to the question of distri-
bution of powers between the Centre and the States and, there, too, the
State law was declared invalid by the Federal Court without any discussion
because the point was conceded by the Stare counsel.®? Therefore, the
principles of interpretation of, and the interrelationship between the
several entries in the three legislative lists remain obscure. Perhaps some of
the experiences of India (as well as of Canada) may be relevant in this
regard as India also has a three list system, there has been a good deal of
case-law in this area and the courts have had opportunities to evolve some

56
i, pp. 126 -7,
£3 ]
i, pp. 123142,
80,
v PP. 159—64,
59
‘d" pp. 164—5,
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y l\\'hcme. Federal Government, 1—34 (1964).
Sawer, Modern Federatism, 125 (1968).
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norms of interprctation.63 Fourthly, a unique featurc of the Mala}'sian‘
federal $ystem is that under Art. 76A, Parliament can empower 3 Star }
Legislature to make a law with respect to a matter enumerated ip the
federal list. As far as the present reviewer is aware, no other federal Congti
tution has such a provision, and in Canada such an attempt was frusgrarey
by the Supreme Court. A straight delegation of legislative power by the
Centre to the Province or vice versa was held unconstitutional in Canag,
on the ground that such a delegation would constitute a breach of
“watertight compartments” between the Centrc and the Province 4
envisaged in the British North America Act, 1867, and would permit thé
Centre or the Province to enlarge or contract each other's powers g
will.®® Fifthly, another intercsting provision in the Malaysian Constitutiop
is Art. 76(1)(b) under which Parliament has power to legislate on a State
matter for the purpose of promoting uniformity of the State laws. 0f
course, such a central law does not come into operation in the States
unless the Legislature adopts the same. But under Art. 76(4), Parliament
¢an enforce, without State consent, a uniform land law and a law for local
government although both these maiters fall within the exclusive State
jurisdiction.®® No such provision to promote uniformity is to be found in
any other federal constitution. Sixthly, another interesting provision is
Art, 92 which confers power on the Centre to give effect to a national
development plan, notwithstanding that the plan relates to State
subjects.®® These various provisions reduce the ambit of the legislative
powers of the States.

The States in Mulaysia appear to have better administrative powers than
legislative powers. Ordinarily, State administrative power extends 10
matters in the State and Concurrent Lists. The Centre can use State
machinery for discharging its functions. Land for federal purposes is to be
acquired by the States and the Centre cannot by itself acquire land for its
purposes. The Constitution makes etaborate provisions in this regard which
the author duly describes in the book under review.*” The Centre has,
however, under Art. 93, power to conduct research and enquiries evenin
the State spheere.‘5 B Another interesting provision is Art. 95 under which

63]ain, Ind. Const. law, 272—309, 321--324.,
84 ast, Gen, of Nova Scotia v, Att. Gen. of Canada, (1951) SCR 31.
®5Tun Suffian, pp. 162,
6674, pp. 176—7.
67
id., pp. 168—73.
8,4, pp. 177-3,
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the Centre can inspect the work of a State Government in areas other than
those falling.under exclusive state legislative sphere.®? The idea underlying
this provision perhaps is that the Centre can inspect State functioning in
concurrent matters and when a State discharges an administrative function
in 2 cential matter. Two important instrumentalities of intergovernmentat
administrative co-ordination are created by the Constitution. The National
Land Council formulates plans for utilisation of land for mining, agricul-
ture, forestry or for any other purpose.”® The Federal and State Gavern-
ments are obligated to follow the policy formulated by the Council. The
author expresses the view that if a State Government does not follow the
policy formulated by the Council, any other members of the Council “‘can
seek a declaration from the courts unless they prefer to apply political
pressure.”””! The composition of the Council is heavily weighted in favour
of the Centre as a Central Minister is its Chairman and there are 10 Central
nominees as against one from each Stare. Another intergovernmental
instrumentality is the National Council for Local Government which co-
ordinates local government throughout the country. Its composition is
similar to the Land Council and its decisions are binding on governments
except the Borneo States.”® Through these two bodics, the Central
Government can control the administration of the States in two significant
areas of land and local government,

Chapter 13, describes the intergovernmental financial relationship. The
avthor lays emphasis on the great importance of these constitutional
provisions, This strikes a very responsive chord in the heart of the present
teviewer who has devoted himself to a comparative study of the financial
relationship between the Centre and the States in the federations of
US.A., Canada, Australia and India.”® The present reviewer has always
believed that the inter-governmental financial relationship touches the very
heart of federalism in any country.”* The author rightly points out that in
Malaysia, in the area of finance, “the scales are heavily weighted in favour
of the Federal Government,””® and that the States (except for Sabah and
Sarawak) “have very limited sources of revenue and therefore limited
“4pacity to expand their activities and programmes.””® The scheme of

d. pi 178,
*la, p. 175,
lM. p. 176,
*1a, p. 179,

Jain, Indian Constitutional Law, 329-381,
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U0 Suffian, p, 181,
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Intergovernmental financial relationship in the Malaysian C°"Stituti°-n:
gives a clear indication that the States were intended to Play a yer
subordinate role in the administration of the country. The States haye no
significant powers of taxation.”” A number of States have been in defiejy
for years and cannot meet their normal current expenditure from their
own resources and have to depend heavily on transfer of revenue to them
by the Centre in the form of grants. The Constitution provides for only twg
obligatory grants — capitation grant and state road grant.”® Tn course of
time, the Centre has started giving a few more grants to the States for gygp
purposes as “state roads, agriculture, forestry and drainage and irrigajgy
projects.””? The author characterises these grants as “extra-cong
tutional,”®® The significance of the term “extra-constitutional” in this
context is not clear. Perhaps, by the term ‘extra-constitutional’ the author
seeks to convey the idea that these grants are not obligatory on the Centre
under the Constirution and that it is optional for the Centre to give or not
w give such grants to the States. Theoretically, this may be so. It is alse
correct that the Constitution specifically mentions only two grants, But
the other grants are not ‘extra-constitutional’ in the sense that there isno
constitutional authority or sancdon for making these grants. In fact, the
extremely limited financial resources of the States make it incumbent on
the Centre to make grants to the States so as to enable them to carry out
their powers and functions. That this transfer of revenue by the Centre to
the States is envisaged by the Constitution is made clear by Art. 109(3)
which authorises Parliament to make grants for specific purposes to any of
the States on such terms and conditions as may be provided by any law. In
reality, Art. 109(6) is more explicit in this connection. It obligates the
Centre to set aside every year such sums of money as it may decide (after |
consulting the National Finance Council) for the State Reserve Fund and.
from this Fund, the Centre is to make grants, in consultation with the
National Financial Council, to a State for the purposes of development 0%
generally to supplement its revenues.®’ Art, 109(6) makes it obligatory on
the Centre to create such a fund, pay money into it and give grants to the!
States out of it This shows that the Constitution contemplates grant
being made by the Centre to the States and from this point of view 19
grant is “‘extra-constitutional”’ or is outside the Constitution, It is also ¢
be noted that Art. 10%(6) envisages central grants in support of Statel
revenues, This brings in the concept of fiscal need grant which has bce"'l'
very much developed in Australia and India."? Basically, Malaysia lacks!

8044,
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lstil'ution - rutional set-up for regulating the fiscal relations between the Centre
Y a yg "lsd the ‘States. In the present scheme of things, it lies purely within the
fhavc no nfl cetion of the Centre as to what to give, when to give, and for what
N defjojy dLS:pose to give to the States, The States in Malaysia have no financial
om thej, eeway- There is no autonomous machinery here for assessing the financial
10 thep, ceds of the States. In some other countries, some institutional arrange-
LY tug :wnts have been developed to reduce the discretionary element from this
ourse pf sphere. For example, in India, a Finance Commission is appointed every
f‘_)r such five years for this purposc and there is also the Planning Commission
Tigation which assesses planning grants every year for the States.® Nor is it clear
reonstj: whether any, and if so what, principles are followed by the Centre in this
In thig country in giving grants to the States. The concept of fiscal need grants to
author the States although mentioned in Art. 109(6) does not appear to have be-
Centre come articulated in Malaysia. These are matters which may assume critical
o H significance in a federal system if the complexion of political parties at the
Is also Centre and the States is different. For a viable federal system, it is very
3‘_8‘“ essential that proper institutions be developed and the discretionary
Eisno element in Central grants be minimised. The only institution in Malaysia at
T, the present in the fiscal area is the National Financial Council,®? but as the
‘nton author points out: “In practice the council is not as important as it looks,
ty out as can be seen ffom che fact that it finds it necessary to meet only about
tre to once a year. Usually financial problems affecting the Federation and a par-
09(3) ticular state are threshed out ac official level and then a mutually satis-
ny of factory agreement is arrived at between the Finance Minister and the State
w.In Chief Minister going through the council.”®* In his final summation on the
s the inter-governmental financial relations, the author observes:
after “It must be remembered that a constitution can only work if
land operated by men of goodwill and common sense, and notwith-
 the standing that the constitution is silent about tederal-state consul-
tor tation in many fields, there is continuous consultation going on all
v on the time at many levels, official and political, for every government
the in Malaysia is anxious to reach decisions that have general support
ints and thus avoid public controversy.”®®
‘no The author is right in observing that no constitution can function properly
' 1o withouc good-will and common sense, but it is the experience of other
ate federations that federal-State relationship can generate acute controversies
zen at times, and, accordingly, proper institutional framework to contain and
cks Solve such controversies help in the emergence of a viable federal system.
Chapter 14 deals with Fundamental Liberties. This chaprer stands
¢Xpanded from 8 pages in the first edition to 18 pages in the present
83 1b; 8%
id,, 371, 420, 4., p. 204,
“Tun Suftian, pp, 202-3, ®% 1bid,
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edition..One reason contributing to this expansion is that there haye b,

a few judicial pronouncements in this area since the last edition which the
author has duly taken note of. The arca of fundamental liberties i of
interest to all — practising lawyers, academic lawyers, and cven ¢,
ordinary citizen who needs to know something about his rights. The topjc
has in fact assumed international dimensions with the emphasis being-
placed on human rights by some international organisations. Fundamengy
rights can rightly be regarded as the essence of democracy. Because pf
these reasons, it is the feeling of the present reviewer that the topic of
‘fundamental liberties’ deserves a much more extensive discussion thyy
what the book contains at present.

This chapter opens with the statement: “Rights of the individual calleq
fundamencal liberties are guaranteed by the constitution in part [1"%7 The
Reid Commission used the expression “Fundamental Rights as the heading
of Chapter 1X of the Report,®? but used the expression “‘Fundamenta}
Liberties” as the heading of Part 11 of the Draft Constitution. The com- i
mission did not explain why this change from ‘right’ to ‘liberty’ was being
made. It is thus not clear as to why the “rights” have been called “Fundz:
mental Liberties” and not “Fundamental Rights” as has been done in
other constitutions, ¢.g., the Indian Constitution. Is the use of the term
“liberty” meant to convey the idea that although these “‘rights” may be
regarded as “Fundamental”’, yet they are held only to the extent law
allows them, i.e. these are the residue of the rights allowed by law. If 50,
then the “rights” can hardly be called “fundamental”, for the very notdon
of such rights is that they control and restrict the legislative as well 2
executive power. The author laments the absence of “duties of the indi
vidual, especially the citizen” in the Constitution. He thinks that this
encourages some people “to think of what the state and others should do
for him., rather than what they should do for the state and for others.” [
this respect, he cites the example of several constitutions, €.g. the new
Constitution of the Philippines imposes several duties on the citizens, sucb
as, the duty to be loyal, to honour the flag and so on.B® It is possible that
in his next edition. the author may be able to cite India also as an example
in this respect where at present there is 2 move to incorporate some basic
duties for the citizens in the Constitution. To sume extent, perhaps, this
gap is filled in Malaysia by the Rukunegava. But, the main question i
whether it is really necessary, or does it serve any useful purpose, ¥
mention these duties in the constitution? These duties are already Wé
established and well ingrained in the municipal law which already takes

714., p. 205. 89000 Suffian, p. 205. ,
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of these. Further, the citizen is already so much overburdened with
gore s énd on’ts” under various laws that his freedom of action is very
duﬂ: circumscribcd. Practically, every aspect of his existence is controlled
m“:cgulated directly or indirectly by the state and this is true more or less
:fr every democratic country. Even the so-called “fundamental rights” or
ufundamfntal liberties’’, whatever one may choose to call them, afe sub-
iected to so many “ifs”, f‘buts” and “provisos”, that much of their con-
tent and cfficacy as restraints on government becomes eroded in practice.
Unfortunately, the concept of fundamental rights has largely been bat-
rered beyond recognition in many developing countries. The pity is that
on the threshold of their independence, many of these countries were
imbibed with a great deal of ideological fervour for the rights and free-
doms for the common man, but all this appears to have evaporated in thin
qir in course of time under various stresses and strains. So much so, that
questions are raised to-day whether enumeration of fundamental rights in
a constitution serves any real purpose, and experiences of developing
countries are cited against stating any fundamental rights of the people in
the constitution.”®

In the Malaysian Constitution, according to the author, some liberties
are ‘absolute’ in the sense that the Constitution does not impose any
restriction on it. Some other liberties are ‘qualified’ in the sense that the
provisions of the Constitution themselves authorise restrictions on these
rights; certain other liberties are subject to the law in which case “the
right guaranteed by the constitution may be abridged or even abolished
altogether by a law passed by a simple majority in the legislature.” In the
last case, it appears to be 2 misnomer to call the ‘liberty’ as a “funda-
mental right,” for the basic characteristic of such a right is that thereis a
minimum of the right which the legislature cannot take away. Lastly, there
are Arts. 149 and 150 under which the fundamental liberty “may be
abridged or suspended by a simple majority in Parliament.” During an
¢mergency, the ‘fundamental liberties’ cease to restrain the legislative
power.®? It is the common-experience of the democracics that emergency
has a debilitating effect on the fundamental rights of the pcoplc.°3 While
emergency is limited in point of time, a law made to fight subversion
under Art. 149 may be permanent and it cannot be held invalid even if it
infringes some of the fundamental liberties. On the whole, therefore, the
scope of ‘fundamental liberties' appears to be extremely restrictive.’

9?8« Yardley, Book Review (1976) 39 Mod. L.R. 366. Also see Do Ahic, New
gerian Human Rights in Zambis: A Compsrative Study with some Countrics in
Aftica and Wes Indies, (1970) 12 JILI 609, 632
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Malaygia, like India, guarantees the right to personal liberty in Ag,
5. But what is this right? The right simply is that life and persong
liberty cannot be taken away save ‘‘in accordance with law.”” Thus, j¢
means that life and personal liberty can be taken away under a |ay,
There is thus no restraint on Parliament to pass any law it likes ¢
control personal liberty. Art. 59% (like its counterpart Art. 21 jp
India)®* only constitutes a resteaint on administrative power but not
on legislative power. This has been held so in many judicial pronounce-
ments in India, especially the famous Gopalan case.®® The present
reviewer feels that such constitutional provisions itl-serve the cause of
personal liberty. In reality, it ceases to be a fundamental right if one is
to understand the concept of fundamental right as 2 restraint on legisla-
tive power. Further, besides the inherent limitations of the cons
titutional provision, the right to personal liberty has been further
diluted by some of the court decisions, particularly, in the area of
preventive detention, The Singapore case of Wee Toon Ling,”” appears
to have gone to the other extreme by holding that “bad faith is not a
justiciable issuc in the context” of the Internal Security Act.®® This
appears to negative the entire basis of administrative law.*® In the
opinion of this reviewer, the real position on this question has been
very neatly summed by by Abdoolcadet, )., recently in Re Tan Boon
Liaz:100
“Where the detention under the relevant preventive detention law
is not bona fide, the detention is illegal. An order can be said to have
been made mala fide where there is malice in law though there may
be no malice in fact...”
Another ruling of doubtfu) nature is the recent holding by some of the
High Courts in Malaysia that kabeas corpus is not available in cases of
preventive detention even if some of the elements of procedure laid down
in the statute are not strictly followed on the ground of the same being
regarded as ‘directory.’ In these cases, the main question has been whether

4 un Suffisn, 207,

9s_hin, op\ cit,
96 oK, Gopalan v. State of Madras, AIR 1950 5C27,
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in Ar, failure on the part of the advisory board to make it recommendations
ersona| within the prescribed time limit of three months makes the detention
hus, §; invalid. This was the constitutional requirement prescribed in Art, 151
a law, until the recent amendment.' The High Courts have ruled that although
kes to there had been a failure of the “statutory direction”, yet the writ of
21 in pabeas corpus could not be issued because it was non-compliance of a
1t not ‘directory provision.’? It is humbly submitted that after all, Art. 8 is a
wunce- fundamental right and guarantees observance of the requirements of the
‘esent statute and the Constimition for the deprivation of life or liberty. In this
'se of view of the matger, it is difficult to appreciate the court’s view that this
e is procedure laid down in Art, 151 is ‘directory’ and hence not enforceable.
gisla- In a case of preventive detention, the only safeguard provided by the law is
ons- a reference to an advisory board, and in view of Art, 8, this procedural
‘ther element must be observed strictly otherwise the detention should be
a of regarded as having become invalid, The High Court’s view cannot be sup-

eurs ported even on the wordings of Art. 151(1)(b) which opens with the
g words “no citizen shall be detained” and the word “shall’* thus appeared
*his to place an obligation that the advisory board reported in three months, In
the quite 3 few cases in India, the courts have propounded the view that the
sen executive must sceupulously and stricdly observe the procedure laid down
on for. depriving personal liberty, and detention orders have been quashed by

issuing habeas corpus when there was any deviation from the procedure
aw taid down in the law, For example, the relevant preventive detention law
ve in India prescribes a period of ten weeks from the date of detention for
ay the advisory board to make its recommendations. In a case where the

advisory board failed to observe this time limit, the detention was
t e declared to have become vitiated.?

s of A significant question debated for some time has been regarding the

own Tight of an accused to consuit a lawyer of his choice after his arrest. The

eing author discusses this question at some length.! The scope of the relevant
ther constitutional provision has now been spelled out by the Federal Court in
‘An 151 {1)(®) has now been amended. The advisory board can now submit its
\scommendations within three months of receiving detainee’s representations or

“Within such longer period as the Yang diPertuan Agung may allow.”

2’ ( acﬂﬁcs of Tan Boob Liat (Fenang) and Subramaniam (Kuala Lumpur).
, ‘ Dharam Singb v. State of Punjab, Air 1958 SC 512, Also Prabbu Dayal v. Distsict

M“xistrate. Kanmrup, Air 1974 SC 183, 199, Refer M.P, Jain, Judicial Creativity snd
l cventive Detention in India; An Aspect of indian Constitutional and Administrative
14-aw, (1975) ypmcL 261, 299,

Tun Suffian, PpP. 209—-10,
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the Ooi Ab Phua case.® The decision in this case was pronounced by ¢},
auttior Mmself as the Lord President of the Federal Court. The coypy
appears to have spelled out. the following restrictions on the righy ¢4
consult a lawyer by the accused: (1) the right though it begins from the
moment of arrest can only be excrcised after the completion of the police
investigations; (2) babeas corpus is not to be issued even it it be found thy,
a person has been deniea his right 1o consult a lawyer within a reasonable
time after his arrest. In the words of the Lord President: “. . . it is possible |
for a person to be lawfully detained and yet unlawfully denied commy.
nication with his lawyer.””® The effect of the decision appears to be to
dilute very much the efficacy of Art. 5(3) and make ita ‘directory’ rather ‘
than a ‘mandatory’ constitutional provision.

Art. 8(1) provides that all persons are equal before the law and are
entitled to its equal protection. There has not been much case-law so far
around the ‘right to equality’. The author discusses this constitutional
provision rather briefly.” It appears to the present reviewer that the full
potentialities of this Article remain to be fully exploited in this country,
In India, the parallel constitutional provision (Art. 14) has been used, ina
number of cases, to control the conferment of ‘absolute’ or ‘uncontrolled’
discretionary power on administrative authorities.® This aspect of Art.
8(1) has not been developed so far in Malaysia. Recently, in Malaysia, such
a question has arisen before three Benches of the 1ligh Court with respect
1o the validity of S.418A of the Criminal Procedure Code and the Judges
have shown a difference of opinion on the point. Mr. Justice Abdoolcader
in a very learned judgment has followed the view adopted by the Courtsin
India that ‘uncontrolled’ administrative discretion may be a violation of
the right to equality in the absence of any policy or guidance being laid
down in the law and has declared 5.418A unconstitutional.” This only
goes to show that in future many more such questions may arise before
the courts for many laws seek to confer very broad, at times ‘absolute’,
discretion on administrative authorities.

Art. 13 guarantees the right to property and ordains payment of “ade:
quate compensation” for property “compulsorily acquired.” The provisiod

-

500i Ab Pbua v, Officerin-Charge. 119751 2 MLY 198.
$1bid,, 201,

"Tun Suffian, pp. 213 -4,

']ain‘ indian Constitutional Law, 486—507: Jain & Jain, Administrazive L%
263-2732.

9 3

Public Prosecutoy v, Datuk Harun bin Haji 1d»is, High Courr, K, L., August 10, 1974'
Cf. Public Prosecutor v. Su Liang Yu,s, High Court, Ipob, August 20, 1976, publie
Prosecutor v. Ob Kong Seng, High Court, Seremban.
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o far figured only in one case, viz., the Selangor Pilot case'® in which ic
e sil’cld by the Federal Court that compensartion was payable for the loss
e odwill which was property. For chis view, the Federal Court derived
of 300“ from some pre-1955 judicial pronouncements in India. The most
s.“ﬁ?ﬁcanr Indian decision on this point however is the Bank Nationalisa-
::5" case decided by the Supreme Court in 1970.!! It is common
knowledge that the right to property has raised some acute constitutional
controversies in India, and in course of time, this right has been very much
diluted by several constitutional amendments, so much so that the word
'compcnsation' has now been removed from the Constitution and instead
the word *amount’ has been substituted.!? Developing countries are
fecling a great difficulty in drawing a balance between private property
rights and the concept of public welfare. As the author points out,
Singapore has already deleted the right to property from its Cons-
ticution,*? It will be interesting to watch how this right fares in future in
Malaysia. For the present, as ig apparent from the Selangor Pilot case, the
Federal Court has shown an inclination to give much better protection to
the right of property than to some other rights, as for example the right to
personal liberty. The Government has appealed to the Privy Council
against the Federal Court decision in the Selangor Pilot case, and the Privy
Council’s decision is awaited keenly as it is bound to have a deep impact
on the further growth of law in this country as regards Art. 13,

In a democratic set=up the rights of speech, assembly and association
constitute the core rights as democracy thrives on discussion and debate,
and political parties can be formed only if there is freedom of association.
These rights are guaranteed in the Malaysian Constitution in Art. 10,
which has been discussed very briefly in the book under review.'* As the
author points out, these rights are not ‘absolute’ and can be regulated by
the legislature for certain purposes mentioned in Article 10 itself.
Parliament can impose such restrictions as it thinks “necessary or ex-
Pedient” on these rights. There is no qualification that the ‘restrictions’
should be ‘reasonable’. Therefore, the question of ‘reasonableness’ of the
festrictions is beyond judicial purview. In India, on the other hand, the
Testrictions have to be ‘reasonable’ under Articles 19(1)(a), (b} and (¢).! 5

1os"ldrlgor Pilots Association v. The Government of Malaysia & Lembaga Pelaboban
Kelang, 11975) 2 MLJ 66.
“R.C. Cooper v. Union of India, A.LR. 1970 S.C. 564; Jain, op. cit., 653.
For a discussion on this topic refer to Jain, op. cit,, 624—656, xlvi—xlix.
13Tun Suffian, p, 221,
l“ld.. p. 217-8,

15, .
Jain, op, cit,, 522-571.
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e

Under Art. 10, prima facie, the only question which the courts cap dsul

is whether a particular ‘restriction’ is ‘in the interest of’ any of the It is
purposes mentioned in Art. 10. But then the question arises how g, thig rq:'
power of judicial review has been restricted by Art. 4(2). The effect of thig unT o
constitutional provision does not appear to be clear. Does it mean thye any f oﬁj
restriction is beyond judicial scrutiny on any ground whatsoever, even d:ud;
when the restriction has no nexus with any of the purposes mentioneg in rovis
Art. 10, or whether the only ground on which a restriction cannot py Siffia:
challenged is that it was not deemed “necessary or expedient” b provis;
Parliament? If the latter view is adopted, the question whether a resgrie. the &2
tion is ‘in the interest of’ a purpose stated in Art. 10 is still open to Judicig] not le
scrutiny. There has not been any judicial pronouncement on this point, Op Parlian
the whole, judicial protection to these tights appears to be minimal ang of the.
these rights can be regulated to a very large extent by Parliament. Freedom of Sari
of religion and rights in respect of education have also been bn‘eﬂy -~ has pr¢
touched upon by the author.! 5 been a¢
In Chapter 16, the position of Islam has been described.'” The the rul
question of citizenship has been discussed at some length in Chapter 17.'4 House |
The discussion on citizenship is somewhat extensive presumably because when ¢
of the great popular interest in this matter. In Chapter 18, entitled the Ca:
“Malays and Natives of Borneo," the author describes the delicate balance parliam
arrived at between the various racial groups in the country, on the eve of ments.?
the finalisation of the Constitution.'® The author emphasizes that the been @
Constitution was the result of “bargaining and discussion” between the major €
representatives of the various groups.“ In this context, the author Acts mi
examines the safeguards conferred on the Malays through Art. 153 and latest i
expresses the view that for every safeguard given to Malays there has been provisio
2 countervailing concession shown to other racial groups. Chapter 19 i ment Ay
devoted to the question of National Language.”! On the question of law of how
and language, the learned author makes the following interesting #nd Ututiony
meaningful observation: °°"°1“d.'|
“In view of the English experience it is more than probable that in fllndam_q
centurics to come when bahasa has become the national language de The ¢
jure and de facto and our law has become less English-based and very tick
more Malaysianised, English will continue to haunt our law schools fespect f
and our law courts, not, however, only as a mere ghost, but very
much as a living technical language, as much as it will be in the field 2, 8
of science and technology.?? 24 “ 28
1d., 333
16 , , 20 T S":
Tun Suffian, p, 218-9, id,, 285, %, d., p. 3
Y914, 245249, M4, 323-331, W o
1874, 250-283, 2214, 331, See aiso,
14, 285-321,, IMCL, 183




et Book Reviews 195
J

is indeed a stupendous task to produce dependable law books and law
i lsrts in Bahasa Malaysia. But sooner or later this task will have to be
::dzrwken by aca.xdcmic. an(.i professional an).rers in t‘hc cc.)untry. 25
The process of constitutional amendment is described in Chap.tcr 21,
From the point of view ‘of constitutional theory, the Malaysian Cons-
sution is an example of ‘rigid’ constitution for to amend most of the
rovisions therein, a special procedure has to be followed which is more
difficulc and elaborate than the ordinary legistative process. Barring a few
provisions which can be changed by an ordinary law, other provisions in
the Constitution ¢an be amended only by a federal law passed by votes of
pot less than 2/3 of the toral number of members of each House of
Parliament. In addition, amendments to some provisions need the consent
of the Conference of Rulers, and some need the consent of the Governors
of Sarawak and Sabah:*® However, in practice, the Malaysian Constitution
has proved to be quite flexible, and, amendments in the Constitution have
been achieved rather easily so far. The main reason for this situation is that
the ruling alliance has commanded the requisite 2/3 majority in each
House of Parliament needed for constitutional amendment, and, therefore,
when once the government makes up its mind that certain amendments in
the Constitution are called for, it has not been difficult for it to gee the
padiamentary imprimatur to formalise and effectuate those amend-
ments.?® Till the publication of the present book, the Constitution had
been amended 17 times.?¢ Immediately after the book was released, a
major Constitution Amendment Act was enacted. Some of the amending
Acts modify the Constitution in more than onc place. For example, the
latest amendment Act, 1976, contains 48 clauses and amends nearly 50
provisions of the Constitution. Therefore, how many Constitution Amend-
ment Acts have been enacted up-to-date does not really give a correct idea
of how pervasive and fundamental the amendments have been in the Cons-
Titution since it came into force in 1957, In an article recenty, Lee
Concludes that many provisions of the Malaysian Constitution have been
fundamenmlly altered over time.2?
The question of amendment of the written constitutions poses some
very ticklish problems. On the one hand, the constitution is a symbol, and
fespect for it can be pronioted and fostered in the public mind only when

214, 337343,

::fd.. 337, These Articles are 159 & 161E.
Tun Suffisn, 343,

1, p, 341,

2y
Lee, Constitutional Amendments in Malaysia, (1976) 18 Mal, L.R. 59—124, 120,

Se¢ also, Lee, The Amendment Process under the Mslsysian Constitution,(1974) 1
IMCL, 185,
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due deference is shown to it by every one including the governmen; Thy

meins dhat the constitution should not be amended too frequently 4 the :ilcnl:i
lightly otherwise it may lose its symbolic value and people may c°me;" fede ;-
look upon it merely as a tool in the hands of the ruling party. On the gy, “ W" an
hand, a constitution cannot remain stratified for all time to come gy d' becn“m
has to respond to the needs of the society. The author rightly suggests th’ g'::sti il
amendment of the constitution is a matter of balancing the two valyeg. {1 4 ChﬂP{
the provisions found to be unsatisfactory or inappropriate shoulg pa Lumpur
changeds; (ii) the provisions of the constitution should be considered g e auth
somewhat immutable.?® If amendment of the constitution is difficyfy iaments
then the government will be constrained to find ways and mearns to imple very i
ment its programmes in a manner that the constitution is respected. Tha far outt
may demand a higher degree of legal ingenuity on the part of the govern. liament
ment legal advisers, and draftsmanship of laws of  high order. It will ingtjl] to balas
discipline in the working of thegovernment and promote constitutionalism’ gives &
in the country. groups,
in the chapter on amendment of the constitution, the author hgs and ¢ol
described only the formal method of amending the constitution. He has pressed
not made any reference to such well recognised informal agencies of § survivit
adapting the constitution as growth of conventions, judicial interpretation heartily
etc.2? Some of the world's most rigid constitutions have been adaptedto To
the needs of the times through these agencies. The best example of this law of|
process is to be found in the American Constitution, Of course, the value of topic f
these agencies of constitutional change is directly inverse to the flexibility readab

constitution formally, the scope for judieial interprotation and conventions view,
g instrumentalities of adapting the constitution becomes relatively e studelﬁ
titutio

significant. v
Two significant elements of the formal amending process of the cons* °bl‘:3
tirution in Malaysia need to be underlined here. First, while in the area of BEQ
ordinary legislation, the Senate has only 2 power to delay the passage of the meas
law, in the area of constitutional amendment, its powers are co-extensive ]
with the House of Representatives. But does it make any significant dif- ?h“lg
ference in view of the majority of appointed members in that House?: |

Secondly, the States have no role to play in the amending process except will u
the States of Sabah and Sarawak. This is very different from other fede ol T “
constitutions where the States also have to ratify constitutional ameﬂd'-: su,w,,q
ments.>® This procedure is based on the principle that in a federation th::g‘
amendment of the constitution should be effectuated not unilaterally by, W a;}
{
2874n Suffisn, 343.
”_Jﬁn, op. cits, 777, ) 31,i,<’

; *

3y4in, op. cit., 780, fo.r s discussion of constitutional amending process it ‘h ”M
U.S.AS Canads and Australia.
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che Centre alone, but-jointly by the Centre and the States so that the
federal balance®is not unduly disturbed by the Centre in its own favour.
Even in the case of Borneo States, only the consent of the Governors has
peen stipulated buc not that of the State Legislatures. This is indicative of
the subordinate position vccupied by the States in the scheme of Malaysian
Constitutional process.

Chapter 20 describes briefly the scheme of administration of Kuala
Lampur — the Federal capital.’! In Chapter 22, the concluding chapter,
the author marshals briefly the advantages and disadvantages of the par-
liamentary system®® and concludes, and in the opinion of this reviewer
very rightly, that on balance the advantages of parliamentary democracy
far outweigh its disadvantages.®® For a diverse, multi-racial society, par-
lismentary democracy appears to be the best suited as it has the capacity
to balance the conflicting interests far better than any other system; it
gives a share in the decision making process to major diverse interest
groups, and it can better absorb the shocks generated at times by diverse
and conflicting socic-economic interests. The author shares the view ex-
pressed by many others that ‘‘the chances of parliamentary democracy
surviving and flourishing in Malaysia are exccllent.”®* This reviewer
heartily recipracates chis sentiment.

To conclude, the book is an excellent introduction to the constitutional
law of Malaysia. It seeks to tonch briefly upon practically cvery relevant
topic falling under constitutional law. It has been written in an extremely
readable and lucid style and although written with the common citizen in
view, it is thought-provoking and would whet the appetite of serious
students of law for a more sophisticated analysis of the Malaysian Cons-
titution from the pen of the author. The author admirably achieves the
object he has in view in writing the book. The book is attractively
produced and is very moderately priced. The comments made above are
Meant not to detract in any way from the value and usefulness of the book
but just to underline that there is great need for a scholarly tome on
Malaysian Constitutionat Law. There are a number of interesting aspects of
the Constitution which remain obscure at present and which await explora-
tion at some depth. This reviewer hopes that in the near future the author
Will undertake a more sophisticated study of the Malaysian Constitutional
Law in g comparative frame of reference. No constitution to-day is entirely
Sui generis and self-sufficient and a constitutional lawyer has to draw upon
the experiences of foreign constitutions to develop proper perspectives for
$tudying and analysing his own constitution. Needless to say, that such a

—~—

3, v
Tun Suffian, 333-333, 3344, 349,
., 345 ¥4, 349,
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work is a desideratum and will be of immense benefit to the law studey,
judges ahdprofessional and academic lawyers not only in Malaysia byg o
over the world. There appears to be no one better qualified to undergy),,
such an ambitious project than the present author who has the unjq,,
distinction of being closely associated with the constitutional dcveIOpmen{.
in this country right from the stage of the framing of the Constitution, and,
as the occupant of the highest judicial office in the country, has ¢

authoritatively interptet the Constitution and thus mould and shape j
future growth and development.

M.P. Jaiy

*Professor of Law, University of Delhi (India). Presently, Visiting Professor, Faculty
of Law, Universiti Malays.
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