EVIDENCE OF SYSTEM
PARTI

Section 15 of the Evidence Act provides that “where there is a question
whether an act was accidental or intentional or done with a patticular
knowledge or intention, the fact that such act formed part of a series of
similar occurrences, in each of which the person doing the act was con-
cerned, is relevant’.!

The general principle has been stated by Lord Herschell in Makin v.
Attorney-General of N.S.W.2, “it is undoubtedly not competent for the
prosecution to adduce evidence tending to show that the accused has been
guilty of criminal acts, other than those covered by the indictment, for the
putpose of leading 1o the conclusion that the accused is 4 person likely
from his criminal conduct or character to have committed the offence for
which he is being ttied. On the other hand the mere fact that the evidence
adduced tends to show the commission of other crimes does not render it
inadmissible, if it be relevant to an issue before the jury, and it may be so
relevant if it bears upon the question whether the acts alleged to constitute
the crime charged in the indictment were designed or accidental or to
rebut a defence which would otherwise be open ta the accused, The state-
ment of these general principles is easy but it is obvious that it may often
be very difficult to draw the line and to decide whether a particular piece

"This should be read with section 14 which reads —

"Facts showing the existence of any state of mind, such as intention, knowledge,
good faith, negligence, rashness, ill-will or good will“towards any particular
person, or showing the existence of any state of body or bodily fecling, are
relevant when the existence of any such state of mind or body or bodily fecling is
in issue or relevant”, In the Indian case of Empress v. Vyrapoori Moodaliar (1881)
8 Cal. LR, 197 a question of law was referred to the High Court “whether in
trying the three specific charges of receiving illegal gratification from the firm of
Cohen Brothers at Tonghoo in 1876, evidence of similar but unconnected illegal
gratifications from the same firm at Thayetmyo in the years 1877 and 1878 is
admissible™, It was held that the evidence was not admissible, Reference was
made to S.14 of the Evidence Act and Garth C.J. said, “We must be very careful
not to extend the operation of the section to other cases, where the question of
guilt or innocence depends upon actual facts and not upon the state of a person’s
mind or feeling, We have no right to prove that a man committed theft or any
Other crime on one oceasion by showing that he committed similar offences on
other occasions.”

2
11594) A.C. 57. Sec D.B.W. Good, The Quest for Forensic Truh, 1974 LM.C.L,
161 at p, 167,
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sofgxidence'is on the one side or the other”.?

In Mgkin’s case, a husband and wife were charged with m”"‘lvring .
baby. Its body was found buried in the garden and they were proye o]
have agreed to adopt it in consideration of the payment of a smq)| Pree
mium by its parents. The prosecution was allowed to lead evidencs thag
the bodies of other babies taken in for small premiums were found burjeg
in the grounds of houses occupied by the accused. The accused \VCrQ
convicted and the Privy Council held that the evidence had been rightly
admitted to rebut that the child's death was accidental in the sense thay j;
was not caused by the conduct of the accused.

In Noor Mohamed v. R.*, the appellant had been convicted of g
mutder by poisoning of a woman, Ayesha, with whom he had gope
through a ceremony of marriage after the death of his first wife, Goorial,
There was no direct evidence that he had administered the poison. At the
trial evidence was admitted tending to show that the appellant hag
murdered Gootiah, in the same manner on the ground that it tended o
rebut the possible defences that the woman Ayesha had commitred suicide
or had taken poison accidentlly. He had never been charged with the
murder of Gooriah, It was held by the Privy Council that the cvidence
should not have been admitted, Lord Du Parceq said,

“The first comment to be made on the evidence under review is that it
plainly tended to show thac the appellant had been guilty of a criminal act
which was not the act with which he was charged. In Makin v. A.G.for New
South Wales, Lord Herschell L.C. delivering the judgment of the Board, laid
down two principles which must be observed in‘a case of this character. Of
these the first was, ‘it is undoubtedly not competent for the prosecution to
adduce evidence tending to show that the accused had been guilty of criminal
acts other than that covered by the indiccment, for the purpose of leading to
the conclusion that the accused is a person likely from his criminal con-
duct or character to have committed.she offence for which he is being
tried”, In Maxwell v. D.P.P.° the principle was said by Lord Sankey L.C.
with the concurrence of all the neble and learned lords wha sat with him
to be “one of the most deeply rooted and jealously guarded principles of
our criminal law” and to be “fundamental in the law of evidence as con*
ceived in this country.® The second principle stated in Makin's case was

3Sce Cross on Evidence 4ch Edition, 1974, p. 317318,
*11949] A.C.182; [1949] 1 All E.R. 365. )

511935] A.C. 309 at p, 317. In this casc the accused who v;as charged with
manslaughter of a woman by performing an illegal operation on her had given
evidence of his good character, It was held that guestions to show that the accused I
had been acquitted on a previous charge of manslaughter were not relevant to the
issue befare the jury and shouki not have been sllowed.

®Sce Divector of Public Prosecutions v. Kitbourne [1973] A.C. 729 at p. 757.
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aghe mere fact tﬁt the evidence adduced tends to show the commission of
other crimes does no't render it inadmissible i'f it be relevant to an issue
pefore the jury and it may be so relevant if it bears upon the question
whether the acts alleged to constitute the crime charged in the indictment
were designed or accidental or to rebut a defence which would otherwise
pe open to the accused”. The statement of this latter principle has given
rse to some discussion. A plea of “not guilty” puts everything is issue
which is a necessary ingredient of the offence charged and if the Crown
were permitted, ostensibly in order to strengthen the evidence of a fact
which was not denied, and perhaps could not be the subject of rational
dispute, to adduce evidence of a previous crime it is manifest that the
protection afforded by the “jealously guarded” principle first enunciated
would be gravely impaired. This aspect of the matter was considercd by
the House of Lords in Thompson v. R.” Their Lordships need not allude
to the facts of that case, It is enough to say that the evidence there
admitted was held to be relevant as one of the indicia by which the
accused man’s identity with the person who had committed the crime
could be established; see Per Lord Parker of Waddington. In the words of
Lord Atkinson it rebutted the defence of an alibi which would otherwise
have been open. Nothing of the kind can be suggested in the present case.
The value of the case for the present purpose is that Lord Sumner dealt
particularly with the difficulty to which their Lordships have referred and
stated his conclusion thus: .

“Before an issue can be said to be raised, which would permit the
introduction of such evidence so obviously prejudicial to the accused it
must have been raised in substance if not in so many words, and the issue
so raised must be one to which the prejudicial evidence is relevant. The
mere theory that a plea of not guilty puts everything marerial in issue is
not enough foc this purpose. The prosecution mustnee credit the accused
with fancy defences in order to rebut them at the outset with some
damning piece of prejudice”.

Their Lordships respectfully agree with what they conceive
to be the spirit of Lord Sumner's words and wish to say nothing
t0 detract from their value. On principle, however, and with due
regard to subsequent authority, their Lordships think that one qualifi-
cation of the rule laid down by Lord Sumner must be admitted. An

7“918] A.C, 221. In this case the eppellant who was charged with acts of gross
indecency with boys set up the defence that he was not the man and adduced
evidence to prove an alibi. It was proved that the men who committed the offence
made an appointment ta meet the boys three days later at the time and place where
the offence was committed and that the appellant met the boys at the appointed
time and place and gave ¢hem money. The prosecution tendered evidence that on the
Occasion when he was arrested, the appellant was carrying powder puffs and rhat he
had indecent photographs of boys in his possession. It was held that in the special
ciccumstances of the case che evidence was admissible on the issue of identity.
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decus person need set up no defence other than a general denial of the
crime alleged. The plea of “not guilty” may be equivalent to saying |
the prosecution prove its case, if it can”, and having said se much
accused may take refuge in silence. [n such a case it may appear (f,,
instance) that the facts and circumstances of the particular offeye,
charged are consistent with innocent intention, whereas further evidengg,
which incidentally shows that the accused has committed one or mop,
offences, may tend to prove that they are consistent with a guilty intey,
The prosecution could not be said, in their Lordships' opinion to b
‘crediting the accused with a fancy defence” if they sought to adduce such
evidence, 1t is right to add however that in all such cases the judge ought
to consider whether the evidence which it is proposed to adduce js syf:
ficiently substantial having regard to the purpose to which it is professedly
directed to make it desirable in the interest of justice that it should be
admitted. [f, so far as that purpose is concerned, it can in the circumstance
of the case have only trifling weight, the judge will be right to exclude it
To say this is not to confuse weight with admissibility. The distinction is
plain but cases must occur in which it would be unjust to admit evidence of
a character gravely prejudicial to the accused even though there may be H
some tenuous ground for halding it technically admissible. The decision
must then be left to the discretion and sense of fairness of the judge”.

In R. v. Sims® the appellant was charged on an indictment containing
ten counts three of which alleged buggery with three men, three as
alternate gross indecency with the same man, one gross indecency with &
fourth man and the remaining three indecent assaults on three boys. An
application for separate trials in respect of each separate man or boy
involved was refused. An appeal to the Court of Criminal Appeal was
dismissed. Lord Goddard LCJ said:—

“We start with the general prim_i_ple that evidence is admissible i
it is logically probative, that is, if it S logically relevant to the issue
whether the prisoner has committed the act charged. To this
principle there are exceptions. One of the most important
exceptions in this: evidence that the accused has a bad reputation or
has a bad disposition is not admissible unless he himsclf opens the
door 1o it by giving evidence of good character or otherwise under
the Criminal Evidence Act, 1898. The reason for excluding evidence-
of bad character was said by Willes, J., to be policy and humanity.

He thought that evidence of bad character was just as 'relcvant as

evidence of good character, but the unfair prejudice created by it
was so great that more injustice would be done by admitting it than

8(1946) 1 All E.R. 697.
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by excludin® it: see R v Rowiron” Lord Sumner, however,

thought it was ireclevant: sce Thompyon v, R'% We do not stay to
consider which view is correct. The cxception is well sertled. The
question 1s what are its limits. In our opinion it does not extend
further than the interests of justice demand. Evidence is not w be
excluded merely because it rends 10 show the accused to be of a bad
disposition but only if it shows nothing more. There are many cases
where evidence of specific acts or circumstances connecting the
accused with specilic [catwres of the crime has been held admissible,
even though it also tends to show him to be of bad disposition. The
most familiar cxample is when there is an issue whether the act of
the accused was designed or aceidental or done with guilty knowl-
edue, in which case evidence is admissible of a serics of similar acts
by the accused on other oceasions, because a series of acts with the
self-same characteristics is unlikely to be produced by accident or
inadvertence: sce Makin v. Attorney General for NS, Wales, Another
cxample is where there is an issue as to the nature of an act done by
the accused with, or to another person, in which case evidence is
admissible of a series of similar acts between them, because human
nature has a propensity to repetition and a series of acts are likely o
bear the same characteristics: see R, v. Ball.'! So also where there is
an issue as to the identity of the accused, we think that evidence is
admissible ot a scries of similar acts done by him to other persons.
because, while one witness to one act might be mistaken in
identifying him, it is unlikely thar a number of witnesses identitying

9|18(>SI Leo & Ca, 5200 In that case a schoolmasrer was charged with ipdecent
asszult on a boy and callcd witnesses to his character. The Crown called a witness 1o
give cvidence in rebutral. This witness said he did not know,of the neighbourbood’s
opinion but gave his own opinion. It was held that the evidence was not admissible,
as the witness ought only to speak of the accused’s reputation.

10,
Scee note 7,

"ot 1] A.C. 47, In this case the accused who were brother and sister were indicred
foc incest. Evidence was given on behall of the prosecution to show that at the times
specibied in the indictment the acvused were seen 1ogether at night in the same house
which concained only vue furnished bedroom; and that there was in the bedroom a
double Led which bore signs of two persons having occupicd it. "Phe witnesses For the
prosecution were not cross-cxamined, The prosecution then tendered cevidence of
Previous aces of the aceused with a view of showing what werc the relations between
themn. The evidence was 1o the cffect that the male accused took a house ta which he
brought the female accused as his wife; that they lived as husband and wife for about
sixteen months; and that the female accused gave birth to a chitd and that she
registered the birth giving herself as the mother and the male accused as the father, It
was held that the evidence was admissible to establish that the accused bad a guiley
pussion towards caclh other and to rebut the defence of innucent association as

brother and siy
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thz same person in relation to series of acts with the selfsame
characteristics would all be mistaken. In all these cases the cvidence
of other acts may tend to show the accused to be of bad dispaosition,
but it also shows something morc. The other acts have specific
features connecting him with the crime charged and are on that
account admissible. A similar distinction exists in respect of articles
tound in possession of the accused. If they have no connection with
the erime except to show thar the accused has a bad disposition, the
evidence is not admissiblc; but if there are any circumstances in the
crime tending to show a specific connection between it and the
articles, the evidence is admissible: see Thompson v R. per Lord
Sumner at p. 236. Thus, in the case of burglary, evidence is
admissible that house-breaking implements such as might have been
used in the crime wete found in the possession of the accused, In the
case of abortion, evidence is admissible that the apparatus of an
abortionist such as might have been used in the crime were found in
the possession of the accused. The admissibility does not, however,
depend on the circumstance that the articles might have been used in
the crime. If there is any other specific feature connecting the
articles with the crime, it will suffice, Thus, in the case of Thompson
there was no suggestion that the photographs were used in the crime
charged, but the House of Lords found a connection between the
crime and the photographs in that the criminal on the 16th showed a
propensity to unnatural practices by making an appointment for the
19th and the accused showed a like propensity by the photographs
found in his possession. In the case of Twiss'? and Gillingbam'®
there was also no suggestion that the photographs were used in the
crime charged, but the court found a connection between the two in
that the crime itself showed a propemsity to unnatural practices and
the photographs showed a like propensity. The specific feature in
such cases lies in the abnormal and perverted propensity which
stamps the individual as clearly as if marked by a physical deformity.
We think that in all the cases where evidence has been admitted
there have been specific features connecting the evidence with the
crime charged as distinct from cvidence that he is of a bad
disposition. This is illustrated by the cases on false pretences where

219181 2 K.B. 853. In this casc the accused was convicted of gross indecency with
a bay whosc evidence was that he went to the accused’s lodgings where he was shown
a number of indecent photographs after which the act of which complaint was muade
took place. It was held that the indecent photographs found in the possession of the
accused were admissible against him even though they were not alleged to have been
used in the course of the crime chaged,

3)1939] 4 Al E.R. 122,




Evidence of System 181

evidence can_ besgiven of other transactions when similar false
pretences were used, because they have that specific feature in com-
mon; but not of different transactions which only show that the
1 accused was of a generally fraudulent disposition,

It has often been said that the admissibility of evidence of this
kind depends on the nature of the defence raised by the accused:
sec, for instance, the observations of Lord Sumner in Thompson
v. R, at p. 232, and of this court in R, v, Lewis Cofe.’® We think
that that view is the result of a different approach to the subject, (£
one starts with the assumption that all evidence tending to show a
‘ disposition towards a particular crime must be excluded unless
7 justified, then the justification of evidence of this kind is that it

tends to rebut a defence otherwise open to the accused; but if one
starts with the general praposition that all evidence that is logically
probative is admissible unless excluded, then evidence of this kind
does not have to seek a justification but is admissible irrespective of
the issues raised by the defence, and this we think is the correct
view. It is plainly the sensible view. [t is only fair to the prosceution,
because the depositions have often to be taken and the evidence
called before the nature of the defence is known. It is also only fair
to the accused, so that he should have notice beforehand of the case
he has to meet, In any event, whenever there is 2 plea of not guilty,
everything is in issue and the prosecution have to prove the whole of
cheir case, including the identity of the accused, the nature of the
act and the existence of any nccessary knowledge or intent. The
accused should not be able, by confining himself at the trial to one a
issue, to exclude evidence that would be admissible and fatal if he
ran two defences; for that would make the astuteness of the accused
or his advisers prevail over the intercsts of justice. An attempt was
made by the defence in R. v. Avmstrong ** 1o exclude evidence in
that way but ir did not succeed.

Applying these principles, we are of opinion that on the trial of
one of the counts in this case, the evidence on the others would be
admissible. The evidence of each man was that the accused invited
him into the house and there committed the acts charged. The acts
they describe bear a striking similarity. That is a special feature
sufficient in itself to justify the admissibility of the evidence; but we
think it should be put on a broader basis. Sodemy is a crime in a
special category because, as Lord Sumner said in Thompson v. R, at
p. 235: Persons ... who commit the offences now under consider-

1
*11941] 28 Cr. App. R. 43

143,
[1922] 2 K.B. 555
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Weion seck the habitual gratification of a paricular perverted lust,
which not only takes them out of the class of ordinary men gone
wrong, but stamps them with the hallmark of a specialised ang
extraordinary class as much as if they carried on their bodies some
physical peculiaricy,

On this account, in regard to this crime we think that the
repetition of the acts is itself a specific feature connecting the
accused with the crime and that evidence of this kind is admissible
to show the nmature of the act done by the accused. The probarive
force of all the acts together is much greater than one alone; for,
whereas the jury might think one man might be telling an untruth,
three or four are hardly likely to tell the same untruth unless they
were conspiring together. If there is nothing to suggest a conspiracy
their evidence would seem to be overwhelming. Whilst it would no
doubt be in the interests of the prisoner that ¢ach case should be
considered separately without the evidence on the others, we think
that the interests of justice require that on cach case the evidence on
the others should be considered, and that even apart from the
defence raised by him, the evidence would be admissible,

In this case the matter can be put in another and very simple way;
the visits of the men to the prisoner’s house were either for a guilty
or innocent purpose; that they all speak to the commission of the
same class of acts upon them tends to show that in each case the
visits were for the former and not the latter purpose. The same
considerations would apply to a case where a man is charged with a
series of indecent offences against children, whether boys or girls;
that they all complain of the same sort of conduct shows that the
interest the prisoner was taking in them was not of a paternal or
friendly naturc but for the purpsse of satisfying lust. If we are right
in thinking that the evidence was admissible, it is plain thar the
accused would not be prejudiced or embarrassed by reason of all the’
counts being tried together, and there was no reason for the judge to
direct the jury that, in considering whether a particular charge was
proved, they were to shut out other charges from their minds"”.

In Harris v. Divector of Prosecutions' S the appellant a policeman was
charged on an indictment containing eight counts with office breaking and
larceny between May and July 1951, He was acquitted by the jury on the
first seven counts and convicted on the eighth. Before the appellant
pleaded, an application was made by counsel for the defence for a scparate
trial on the eighth count and thart that count should be tried first, counsel
submitting that the depusitions disclosed no case in respect of the first

Y511952]1 1 Al E.R, 1044,
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seven coyntsegnd that it would be prejudicial to the appellant 1o open
these counts against him when there was only onc count on which there
was evidence which would be left to the jury. The learned Judge refused
the application on the grounds that the charges could all properly be
included in one indictment and that in his opinion, the appellant would
not be ¢mbarrassed or prejudiced by the Lrial of all eight counts together.
So far as the eighth count was concerned the evidence was that a burgiar
alaom had been placed on the premises without the knowledge of the
appellant who was on duty in the market ac the time. Immediately after it
sounded, detectives who had been lying in wait ran to the market and saw
the accused standing near the premises. He did not approach them immedi-
ately although they werc persons with whom he was acquainted, but he
did so after disappearing from sight for 2 short period during which he
could have placed marked money that had been left on the premises in the
bin where it was found. The only evidence on the other seven counts was
that thefts which were in some respects similar occurred at times when
Hlarris might have been on duty in the vicinity of the market although this
was not shown to be the case. It was held by the House of Lords (Lord
Oaksey dissenting) that the evidence with regard to the seven occasions
was irrelevant to the charge on the eighth count and as the Jjury were not
warned that the evidence calied in support of the earlicr counts did not in
iself provide confirmation of the cighth charge, the conviction must be
quashed. Viscount Simon L.C. said, “in my opinion the principle laid
down by Lord Herschell L..C. in Makin's case remains the proper principlc
to apply and I see no reason for modifying it. Makin's case is a decision of
the Judicial Committee of the Privy Council but ir was unanimously ap-
proved by the House of Lords in R. v. Ball'® and has been constantly
relicd on ever since. It is, [ think, an crror to attempt to draw up a closed
list of the sort of cases in which the principlc-opgiates, Such a list only
provides instances of its general application to the particular circumstances
of the charge that is being tried. It is the application that may sometimes
be difficult and the particutar case now before the House illustrates that
difficulty. The principle as laid down by Lord Herschell L.C. is as follows:
“It is undoubtedly not competent for the prosecution to produce evidence
tending to show that the accused has been guilty of criminal acts other
than those covered by the indictment, for the purpose of leading to the
conclusion that the accused is a person likely from his criminal conduct or
character to have committed the offence for which he is being tried. On
the other hand the mere fact that the evidence adduced tends to show the
commission of other crimes does not render it inadmissible if it be relevant
to an issue before the jury and it may be so relevant if it bears upon the

18 5ee note 11,
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é[ues?!bn whether the acts alleged to constitute the crime charged in g,
indictment were designed or accidental or to rebut a defence which would
otherwise be open to the accused”. When Lord Herschell speaks of evid
dence of other occasions in which the accused was concerned as |y,
admissible to “rtebut” a defence which would otherwise be open to the
accused, he is not using the vocabulary of civil pleadings and rL'quiring 2
specific line of defence to be set up before evidence is tendered whig)
would overthrow it. If it were so, instances would arise where magistrageg
might be urged not to commit for trial or it might be ruled at the trial, 4
the end of the prosecution’s case, that enough had not been established 1
displace a presumption of innocence, when all the time evidence properly
available to support the prosecution was being withheld. Avory J. in gi\:i.{g
the judgment of the Divisional Court in Perkins v, Jaffery'” said “iy
criminal cases and especially in those where the justices have summary
jurisdiction, the admissibility of evidence has to be detexmined in refer-
ence to all the issues which have to be established by the prosecution and
frequently without any indication of the particular defence that is going to
be set up”. Lord Du Parcq pointed out in Neor Mobamed v. R. com-
menting on what Lord Summer has said in Thompson v. R, “‘an accused
person need set up no defence other than a general denial of the crime
alleged. The plea of Not Guilty may be equivalent to saying “let the
prosecution prove its case, if it can,” and having said so much the accused
may take refuge in silence. In such a case it may appear (for instance) that
the facts and circumstances of the particular offence charged are con-
sistent with innocent intention, whereas further evidence which inciden-
tally shows that the accused has committed one or more other offences
may tend to prove that they are consistent only with a guilty intent. The

s

17119151 2 K.B, 702. In this case the respondent was charged under the Vagrancy
Act 1824 for having exposed his person in a park with intent to insult a certain
female Mrs. T. The solicitor for the prosecution intimated that to rebut the
respondent’s denial he desired to recsll Mrs. T, to show that the respondent had been
guilty of the same conduct to her at the same time and place on 1 previous day; ¢
also desired to call other witnesses to show that the respondent had been guilty of 8
systematic course of conduct by indecently exposing himself with intent to insult
females on other occasions at the same place and about che same hour, The justices
refused 1o aliow such evidence 1o be brought. On appeal it was held that the cviden¢t
tendered by Mrs, T, to show that the respondent had been guilty of the same condu¢t
t0 her on & previous occasion was admissible and relevant for the purpose of showing
that Mrs, T was not misteken in her identification and that what was done by th¢
respondent was done wilfully and not accidentlly and that it was done to insuit her:
As regards the evidence of the other witnesses it was held that unless it appeat®

clearly that the defence thac the act was not done wilfully or with intent 1o insult #
female was going to be relied on and thet the other occasions were sufficiently
proximate to the elleged offence to show a systematic course of conduct the
evidence should not be admitted.
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Proseuution Buld not be said in their 1Lordship’s opinion to be “crediting
the accused with a fancy defence”™ if they sought ro adduce such
evidence”. Lord llerschell’s statement in Makin's case that cvidence of
similar facts may sometimes be admissible as bearing on the qucstion
whether “the acts alleged to constitute the crime charged in the indict-
ment were designed or accidental’ deserves close analysis. Sometimes the
purpose properly served by such cvidence is to help to show that what
happened was not an accident, If it was, the accused had nothing to do
with it. Sometimes the purpose is to held to show what was the intention
with which the accused did the act which he is proved to have done. In a
proper case and subject to the safeguards which Lord Herschell indicates,
either purposc is legitimate. Scrutton J. points out the distinction very
clearly in Ball’s case. Sometimes the two purposes are served by the same
cvidence. The substance of the matter appears to me thart the prosecution
may adduce ull proper evidence which tends to prove the charge. I do not
understand Lord Herschell’s words 1o mcan that the prosecution must
witlthold such evidence until after the accused has set up a specific defence
which calls tor rebuctal, Where for instance mens rea is an essential
clement in guilt, and the facts of the occurrence which is the subject of the
charge, standing by themselves, would be consistent with mere accident,
there would be nothing wrong in the prosccution seeking to establish the
true situation by offering as part of its case in the first instance, cvidence
of similar action by the accused at another time which would go 1o show
that he intended to do what he did on the occasion charged and was thus
acting criminally. R, v. Mortimer'? is a good example of this. What lord
Sumner meant in Thompson v. R. when he denied the right of the
prosecution to “‘credit the accused with fancy defences™ was that evidence
of similar facts involving the accused ought not te be dragged in to bis
prejudice without reasonable cause, " L

There is a second proposition which ought 1o he added ander this head.
It is not a rule of law governing the admissibility of evidence, but of
judicial practice followed by a judge who is trying a charge of crime when
he thinks that the application of the practice is called for. Lord Du Parcq
referred to it in Noor Mobamed's case immediately after the passage above

18“9361 25 Cr. App. R.1, In this case the appeliant was charged with murder, the
allegation of the prosecution being that he had knocked down a woman cyclise by
deliberately driving a motorcar at her. Evidence was admitted to the effect that
shottly before the occurrence which was the subject of the charge he had knocked
dawn two other women cyclists in a similar way and he had stopped his car and
assaulted them and thar shorely afterwards he had knocked down another woman
cyclist and stolen ber bag. It was held that the evidence was rightly admitted as being
televant to establish the guilty intent of the appeliant cither o kill or to cause
gricvous bodily harm to the woman who was killed by the motorcar.
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quoted when he said, “in all such cases the judge ought o congjgy,
whether the evidence which it is proposed to adduce is sufficiently Substun;
tial, having regard to the purpose to which it is professedly directed' to
make it desirable in the incerest of justice that it should be admitted. 1f ¢
far as that purpose is concerned, it can in the circumstances of the g,
have only trifling weight the judge will be right to exclude it. To say this j
not to confuse weight with admissibilicy. The distinecion is plain, but cageg
must oceur in which it would be unjust to admit cvidence of a charace
gravely prejudicial to the accused even though there may be some tenuoyg
ground for holding it technically admissible. The decision must then b
left to the discretion and sense of fairness of the judge™. This secong
proposition flows from the duty of the judge when trying a charge of
crime to set the essentials of justice above the technical rule if the strict
application of the latter would operate unfairly against the accused, If
such a case arose the judge may intimate to the prosecution that evidence
of “simitar facts’ affecting the accused, though admissible, should not be
proved because its probably effect “would be out of proportion to its true
evidential value” per Lord Moulton in R. v. Christie.® Such an intimation
rests entirely within the discretion of the judge. It is of course clear that
evidence of “similar facts” cannot in any case be admissible to support an
accusation against the accused unless they are connected in some relevant
way with the accused and with his partcipation in the crime; see Lord
Summer in Thompson v. R. It is the fact that he was involved in the other
occurences which may negative the inference of accident or establish his
mens vea by showing ‘‘system’” ot again, the other occurrences may some-
times assist to prove his identity as for instance in Perkins v. Jeffrey. But
evidence of other occurrences which merely tend to deepen suspicion does
not go to prove guilt. This is the ground, as it scems to me, on which the
Privy Council allowed the appeal in-Neor Mobamed's case. The Board
there took view that the evidence as to the previous death of the accused's
wife was not relevant to prove the charge against him in murdering another
woman and if it was not relevant it was at the same time highly pre-
judicisl.”

In R. v. BUis?® the appellant was convicted of obtaining cheques for
large sums of money from one Dickins to whom from time to time he sold
pieces of china under an agreement by which he charged D the cost price
of the articles plus ten per cent commission. The false practices alleged
were that the appellant represented the cost prices of variqus pieces of
china at a much higher figure than was acally the case, thereby 0btainin_s
from D larger sums than those to which he was entitled. During the

1911914] A.C. 545.
2911908-1910) Al E.R. Rep. 488,
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pearing of the hasc‘?hc appellant was cmss-cxanfincd u's tn.) allcgeq fraudl‘l—
ent pmcticcs in cases other than those included in t!w @d}ctmcnt and this
evidence Was admitted. 1t was held by the Court of Criminal Appeal th.m
che evidence only amounted to a suggestion that the appellant was of a
gcncl'any fraudulent disposition and thercfore it was nut. rclcv:lmt' to prove
the false practices charged against the appellant and was madmlsmble.‘ Bray
. said “Was the proof that he had committed the Countess Crozier or
peter the Great frauds admissible evidence to prove the frauds with which
he was then charged. In other words, could evidence of the frauds have
peen given by the prosecution? It was argued by Counsel for the Crown
that the judgments in R. v, Bond*"' supported this proposition. We think
they show the contrary. Lord Alverstone C.J. says, “The general rule of
law' applicable in such cases can be clearly stated. It is that apart from
express statutory emactments, evidence tending to show that the accused
had been guilty of criminal acts other than those covered by the indict-
ment cannot be given unless the acts sought to be proved are so connected
with the offence charged as to form part of the evidence on which it is
proved”. Ridley J. agreed with' this judgment and Kennedy I..J. and Bray
J, agrees with the principle so enunciated by Lord Alverstone C.J. so that
four of the seven judges (a majority) laid down this principle; but when
the other judgments are referred to it will be seen that they differ not so
much as to principle but as to the application of the principle to the facts
of that case. The law on this subject is laid down with perfect accuracy by
Channell J. in R. v, Fisher**, He says giving the judgment of the Court of
Criminal Appeal (Lord Alverstone C.J., Channell J. and Lord Coleridge
J.J.) “In other words wherever it can be shown that the case involves a

2111906] 2 K.B, 389. In this casc the accused a medical man was indicted tor
feloniously using certain instruments on a woman with intent to procure her
Miscarriage. At the trial evidence was tendercd on behalf of the prosecution to show
that some pine moochs previously the prisoner had used similar instruments upon
another woman with the intention of bringing about her miscarriage and that he had
‘then used expressions that he was in the habit of performing similar operations for
the same illegal purpose. The evidence was admitted and the accused was convicted.
It was held by a majority in the Court of Crown Cases Reserved that the evidence vfas
rightly admitted and the conviction must be upheld. See Williams, Evidence to show
intent (1907) 23 L.Q.R. 28.

22“9101 1 K.B, 149. In this case the accused was tried on an indictment charging
him wih obtaining 2 pony and cart by false pretences on June 14, 1909, Evidence
was admiteed that on May 14, 1909 and oo July 3, 1909 the accused had obtained
Provender from other persons by false pretences diffcrent from those alleged in the
indiccment, jr was held that the evidence was wrongly admirted as it did not show 3
Systematic course of fraud but merely that the accused was of a general fraudulent
disposition and therefore it did not tend to prove the falsity of the representations

alleged in the indictment,
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“quc%on as to there having been some mistake or as to the existence of R
system of fraud, it is open to the prosecution to give evidence of gy,
instances of the same kind of transaction, notwithstanding thar the
evidence goes to prove the commission of other offences in order ¢,
negative the suggestion of mistake or in order to show the existence of
systematic course of fraud”, Then applying these principles to the case i,
was dealing with where the prisoncr was charged with obtaining a pony
and cart by making certain statements he proceeded “The falsity of those 0
statements is not proved by giving evidence that in other cases the prisoner
made other false statements, though it does tend to show that the prisones |
was a swindler. But there is no rule of law that swindling is, as regards ‘
praof, different from any other offence, and if a man is charged with
swindling in a particular manner, his guilt cannot be proved by showing
chat he has also swindled in some other manner. We are of opinion thag the
evidence as to the other cases was inadmissible in this case, because it was
not relevant to prove that he had committed the particular fraud for which
he is bein:« charged, in that it only amounted to a suggestion that he was of
a gener -y fraudulent disposition. On the other hand, if all the cases had
been uds of a similar character, showing a systematic course of
swindung by the same methods, then the evidence could be admissible”,
Applying these principles to the present case, we are of opinion that proof
that the appellant had committed the Countess Crozier or the Peter the
Great frauds is not admissible evidence that he was guilty of the fraud
with which he was charged. As we have already pointed out, the frauds
with which the appellant is charged was making false representations as to ’
the cost price of the articles and so abraining from Mr, Dickins more than/
the cost plus 10%, In the Countess Crozier and Peter the Great cases there
had been no agreement by the defendant to charge only cost plus 10%: .‘ﬂ
The frauds were in representing the acticles to be genuine old Dresden
china when they were not so. The transactions were entirely distinct. The
frands were not of a similar character. There was no systematic course of
swindling by the same methods.” ' H;
In R. v. Straffen®® the appellant who was a patient at Broadmoot
Institution was charged with murder by strangulation of a giel of five years
of age which was committcd during the period when he was at large,
having escaped from the institution. After his recapture the appellant WS-
interviewed at the institution by police officers who, without adminis®
tering a caution, questioned him as to his movements while e was at large:
At the trial evidence was admitted of these questions and the appcllant’s
answers thereto and also of the previous murders by strangulation of W&
other young gisls to which the appellant had confessed, the circumstances:
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of those myrdesg being Similar to those of the murder charged. The appel-
jent appealed against his conviction. It was held that the prosccution was
entitled to adduce cvidence of the previous murders as tending to identify
the person who had committed the murder charged as being the same
person as he who had confessed to having murdered the other two gitls in
precisc]y the same way, namely the appellant, and therefore the evidence
was rightly admitted. Slade J. said that abnormal propensity is a means of
identification. “In the present case it was an abnormal propensity to
strangle young girls without any apparent motive, without any attempt at
sexual interference and to leave their dead bodies where they can be seen
and where presumably their deaths would be rapidly detected”, In that
case there was evidence that the appellant had the opportunity of commit-
ting the murder as he had been seen to pass near the place where the
victim’s body was found near the time at which she must have been
strangled, but this was also true of others, The evidence of the other
murders committed by the appellant served to identify him, rather than
any of the others as the perpctrator of the offence charged.

in R. v. Reading®* the accused was charged with robbery. Evidence was
given of articles found in the house of the accused and in the car when the
police conducted a search. The materials found might be used in the parti-
cular type of robber and included articles which might have been stolen in
the course of the vobbery charged, It was argued that the evidence should
not have becn admitted as there was no evidence that any of them was used
in relation to the robbery of which they were charged. It was held that the
evidence was admissible, EKdmund Davies L.). said, “The issue on which
what was found on December 8, 1964 was admissible evidence was that of
identification. The applicants were all denying that they were present
cither on Nov. 11 or Nov. 30, 1964. It was in our judgment admissible
evidence to show what the scene was as the poliee found it on December
8, 1964. There are a number of reported decisions where despite the fact
that material found on an accused was not used in the perpetration of the
erime charged, the fact of its possession was nevertheless held admissible in
evidence on the issue of identification.” Reliance was placed on Thompson
V- Direcror of Public Prosecutions (Supra),

In R. v. Brown and athers’® the four appellants were jointly tried for
an offence of shopbreaking and larceny. One of the appellants pleaded
guilty to another count in the same indictment charging a similar offence
committed ac a different place five days before. Both offences were com-
Mitted during the absence of the shopkeeper for his lunchcon break and in
Both entry to the premises was effected by usc of a skeleton key. The

249
[1966) 1 Al E.R. 521.
25
(1963) 47 Cr. App. R. 205,
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»

}udg}refused applications for separate trials and admitted on the yyjy) ¢
the four appellants, evidence of the earlier offence to which 8 had pleyg

guilty but gave the jury a clear warning that such evidence was admiggj
only in the case of S, and should not be considered by the jury in the g,
of any of the other defendants. lt was held by the Court of Crimiy
Appeal that the evidence of the carlier offence by S. should not have heg
admitced at all, as there was no nexus between it and the latter offengg,
that the clear warning by the Judge could not eradicate the mischief wh; ‘4
had been done by the admission of the inadmissible evidence and e
prejudice which it may have caused to the cases of the other defendangs:
and that acc dingly the convictions of all four appellants mugt pe
quashed. The Lourt was unanimous in holding that there were no pccu]ii‘
features linking the offence with the earlier offence which would justify:
the admission of the earlict offence as evidence to support the implication:
of S. in relation to the latter. '

In R. v. Doughty®® it was held that although it is clear that on a charge
of indecent assaunlt on youny children evidence of similar acts of indecency.
is admissible to enable the jury to decide whether visits of the children to
thea  sed person were in pursuance of a guilty or innocent association (R,
v. Suu 7 applied), yet where the evidence of indecency is tenuous toa
degree and where even if the conduct is held to be indecent, it isa
different form of indecency, then the trial judge can only exercise his
discretion by excluding that evidence for its prejudicial effect would be-
overwhelming. .

In R. v. Flack?® the appellant was charged -on three counts with:
committing incest with three of his sisters. All three counts alleged a serics.
of offences of the same or a similar character, The judge found on @
provisional view that evidence of the alleged offence against any one girl
would be evidence of the alicged offences against the other two, He there
fore exercised his discretion and rejected an application for separate trials
and ordered the three counts to be trialed together. It was held by the
Court of Criminal Appeal (1) the appellate court would not overrule.thé
judge’s decision since it was of opinion that in all the circumstances tllQ
charges might well have been tried together although the reason given by
the judge was wrong; (2) that since the defence consisted of a complet®
denial of the incident the evidence of an alleged offence against one sister
could not be evidence of an alleged offence against the others; (3) ak
though it would as 2 rule be better in ciccumstances such ag these that the!
counts should be tried separately the court would not interfere with the

2619651 1 All E.R. 560.
273€e note 8.

2811969] 2 All E.R. 784.
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udge's decision siffee the judge came to the conclusion that even if his
rovisional view was wrong, the three alleged offences could properly be
tried together and summed up so that the jury would not be influenced or
prcjudiccd in considering any onc count by evidence in respect of the
others. Salmon J. giving the judgment of the Court of Criminal Appeal
said:—
apefore the trial commenced, it was submitted on behalf of the
appellant that each count should be tried separately. The learned
judge ruled that they should be tried together. The first point taken
is that ruling was wrong, and that on this ground the convictions
should be quashed. Clearly, the three counts alleged a series of
offences of the same or similar character; accordingly, it is plain that
there was power to order thesc counts to be tried together (see 5. 4
of the Indictments Act 1915, and Sch. 1, r. 3 to that Act). That
being so, it became a master for discretion of the learned judge
whether he should allow the counts to be tried together or order
them fo be tried separately. That is a discretion which this court has
said, on more than an occasion, it will not overrule unless it can see
that justice has not been done or unless compelled to do so by some
over-whelming fact. Of course, if the learned judge gives a reason
which obviously was a bad reason, the court may review his decision.
It will not do so however if it is of the opinion that in all the
circumstances the charges might well have been tried together, al-
though the reason given by the judge was wrong (R. v. Halh).*° In
the present case, counsel on behalf of the appellant argues very
persuasively that the reasons given by the learned judge for allowing
the counts to be tried together were wrong. In giving his ruling, the
learned judge certainly indicated that at that stage at any rate he had
formed the provisional view that evidence of-the alleged offence
against any one girl would be evidence of the alleged offences against

29119521 1 All E.R, 66. la this case the appellant was convicted on an indictment
containing cight counts charging him with committing acts of gross indecenvy with
threc men. An application for the separate ctial of each group of counts relating to
one of the men was refused on the ground that all the witnesses to be called on all
the counts could have been calted on any one count, In his defence the appellant
stated in respect of two of the men that when he did the acts complained of he was
giving them medical treatment and in the case of the third man that there had been a
mistake in identity. It was held that as soon as it became clear that the defence of the
appellant was that the acts alleged against him had an innocent and not a guilty
complexion or that he relicd on mistake or accident as a defence, the prosecution
could call evidence of similar acts and such evidence was not inadmissible because it
tended to show that the sppellant had committed other offences and therefore the
evidence of cach of the first two men was admissible on the counts relating to the
other of those two men. In the case of the third man the evidence was admissible on
the issue of identity. The application for separate trials was therefore rightly refused,
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& other two. He added, howcver, that he coyld not forecast de.
finitely whether he would temain of the same view at the conclusjoy
of the evidence,

Counsel for the Crown has sought to support the learned judge's prq.
visional view with passages from the judgments of Lord Goddard C.J. in g,
v. Sims®® and R, v. Campbell.®' Counsel has very frankly conceded thyt -
these passages — at any rate at first sight, if unqualified — appear to pe
rather startling, a view with which this court is certainly disposed to agree,
In R. v. Sims the accused was convicted on three counts, each alleging
buggery with a different man. In R. v. Campbell, the accused was con-
victed on seven counts, each alleging indecent assault on a different boy,
The passage in R. v. Sims relied on by the Crown was as follows:--

“The probative force of all the acts together is much greater than one

alone; for, whereas the jury might think one may might be telling an

untruth, three or four are hardly likely to tell the same untruth unless
they were conspiring together. If there is nothing to suggest a con-
spiracy their evidence would seem 1o be overwhelming, Whilst it would
no doubt be in the interests of the prisoner that cach case should be
considered separately without the evidence on the others, we think that
the interests of justice require that on each case the evidence of the
others should be considered, and that even apart from the defence
raised by him, the evidence would be admissible.”

The passage in R. v. Campbeli relied on by the Crown is shorter, but to

much the same effect, and reads as follows:—  «

“At the same time we think a jury may be told that a succession of

these cases may help them to determine the truth of the matter pro-

vided they are satisfied that there is no collaboration between the child-
ren to put up a false story.”
These passages seem to suggest that, whenever a man is charged witha
sexual offence against A, evidence may always be adduced by the Crown
in support of that charge of similar alleged offences by the accused against
B, C and D, This court does not think that those passages werc ever
intended to be so understood. If, however, this is their true meaning, they

30Gee note 8.

31 11956] 2 All E.R. 272. In this case the appellant a schoolmaster was charged on a1
indictment containing seven counts of indecent assaults on boys under the age of
sixtecn years each boy being in fact about ten years old, The boys were called by the
prosecution and allowed to give sworn evidence. The prosceution relied for corrobo”
ration of the boy’s evidence on, in the case of some counts, the evidence of other
boys named as assaulted persons in other counts and in other counts on the evidencé
of other boys and girls who were not involved in any of the charges and who Bave
evidence on oath that they had seen the appetlant act in a manner which was alleged
to constitute an indecent assault. An appeal to the Court of Criminal Appes! w8
dismissed,
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mugh foggher than was necessary for the purpose of the decisions, and
cannot, in the view of this court, he accepted as correctly stating the law.
In R. v, Sims, the accused had admitted that he invited each of the men
10 his house. He said he had done so solely for the purpose of conversation
and playing cards, Each man said he had been invited to the house for the
purpose of buggery. The question was whether this was 2 guilty or an
innocent association. As Lord Goddard C.J. said:
« .. the visits of the men to the prisoner’s house were eicher for a
guilty or inhocent purpose; that they all speak to the commission of
the same class of acts upon them tends to show that in each case the
visits were for the former and not the lateer purpose,”
This was plainly right, and the correctness of the decision in R, v. Sims has
never been doubted. The evidence of B, C and D was clearly admissible
against A to negative the defence of innocent association. In R, v. Camp-
bell, the passage 0 which reference has been made was unnecessary for the
decision which curned on the extent to which the evidence of one child
could amount te corroboration of another. The correctness of the decision
itself in R. v. Campbel! has never been questioned. It is only the passage 1o
which reference has already been made about which any criticism is
possible. In R. v. Chandor®? Lord Parker C.j. referring to the passage from
R. v. Campbell which has been read, said:
“Unqualified it would appear to cover a case where the accused was
saying that the incident in question never took place at all. To 1ake
an incident in the present case, the accused said that im respect of an
alleged offence with a boy — at View Point — he . . . had never met
the boy at View Point at all. Yet, if this passage in R, v, Campbell is
unqualified it would apply to just such a case. We do not think that

32|1959l 1 All E.R. 702, In this casc the respondent a-schoolmaster was tried on
five charges of indecent assault on boys, involving three different boys, alleged to
have been committed at different times and ac different places, There was no cor-
roboration, The respondent’s defence was that none of the alleged incidents had
taken place. In his summing up the Recorder directed the jury that “where there is g
series of these incidents deposed to by witnesses of this kind, where you are told that
a suceession of these incidents happened, it may help you to determine the truth of
the matter, provided you are satisfied that there is no collaboration between the
children to put up a false story”, It was held that the direction to the jury wasa
misdirection, Where in cases of alleged sexual assaults on children the evidence of a
child deals only with the alleged assault on him or her and the defence is that the
alleged meeting between the accused and the child never took place, evidence of
other incidents between the accused and other children is not relevant to determine
Whether the alleged meeting ook place; although evidence of a succession of in-
cidents may properly be admissible to help to determine the truth of one incident on
Questions of identity, intent or guilty knowledge or to rebut a defence of innocent
association,
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*the\aassage in R. v. Campbell was ever intended to cover that, In.
deed, so far as we know the authorities have never gone so far a5
that, nor do we see how they could . . . . There are, of course, many
cases in which evidence of a succession of incidents may properly be
admissible to help to determine the truth of any one incident, for
instance, to provide identity, intent, guilty knowiedge or to rebuc
the defence of innocent association. On such issues evidence of g
succession of incidents may be very relevant, but we cannot say thae
they have any relevance to determine whether a particular incident
ever occurred at all.”

This court respectfully agrees with every word of Lord Parker, C.J.s judge.
ment in R, v, Chandor.

In the present casc, the defence consisted of a complete denial that any
such incident as that to which the appellant’s sisters spoke had ever occur
red. No question of identity, intent, system, guilty knowledge, or of re-
butting a defence of innocent association ever arosc. That was plain atany
rate at the conclusion of the evidence, whatcver may have been the
position when the application for scparate trials was originally made,
Accordingly, the evidence of an alleged offence against one sister could
not be evidence of the alleged offences against the others. Although the
learned judge had provisionally formed a contrary view beforc hearing the
evidence, his ruling that the counts could properly be tried together did
not necessarily turn exclusivcly on his view as to the admissibility of the
evidence on cach count, It seems to this court that he came to the con:
clusion that cven if his provisional view was wrong, these three alleged
offences — each falling into watertight compartments — could properly be
tried together, and summed up so that the jury would not be influenced or
prejudiced in considering any one count by evidence in respect of the
others. This, no doubt, in a matter about which different judges might
take different views. Certainly it would as a rule be betrter, in circunr
stances such as these, that the counts should be tried separately. This coutt
will not, however, interfere with the decision of the judge in such a matter
unless satisfied that there was no reasonable grounds on which his decision
could be supported, or that it may have caused a miscarriage of justice.”.

In the Indian case of Amritalal Hazra v. Emperor (33) where the
accused had been charged with possession of explosive substances and
conspiracy to make and keep explosive substances evidence was adduced
to show that the accused had associated with one Pulin Behry Das who
had been convicted under S.121A of the Penal Code and had been seel
engaged in lathi play on the premises of a society, No evidence was given
as to the nature of the activities of the society. It was held that the
evidence should not have been admitted. Mookerjee J. after referring
the English cases said —

33 A1R 1916 Cal. 188
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“No useful pgrpose would be served by an analysis of the special
facts of each of these cases but the principles deducible therefrom as
ro the law administered in England may be briefly formulated. Facts
similar to but noc part of the same transaction as the main fact are
not in general admissible o prove either the occurrence of the main
fact or the identity of its author. But the evidence of similar facts
although in general inadmissible to prove the main fact or the of the
parties therewith, is receivable, after evidence aliunde on these
points has been given to show the state of mind of the partics with
regard to such fact; in other words evidence of similar facts may be
received to prove a party's knowledge of the nature of the main fact
or transaction or his intent with respect thereto. In general whenever
it is nccessary to rebut, cven by anticipation the defence of accident,
mistake or other innocent condition of mind, evidence that the de-
fendants has been concerned in a systematic course of conduct of
the same specific kind as that in question may be given. To admit
evidence under this head however the other acts tendered must be of
the same specific Kind as that in question and not of a different
character and the acts tendered must also have been proximate in
point of time to that in question."”

It might be instructive to consider the illustrations to section 15.
lllustration {a) to section 15 is founded on the English case of Reg. v.
David Gray.>® In that case the accused was indicted for setting fire vo his
house with intent to defraud an insurance company. The prosecution
sought to prove thac the accused had occupied twe other houses in
London, in succession, both of which had been insured and that fires had
broken out in both and that the accusced had made claims upon and been
paid by the insuranee companies in respect of the loss cansed by cach fire.
This was for the purpose of showing that the fire was not the result of
accident. It was held that the evidence was admissible.”

lllustration (b) to section 15 is founded on the English case of R. v,
Richardson.*® In that case the accused was charged with three charges of
embezzlement, It was alleged that it was the accused’s business to pay the
labourer’s wages and to make certain other payments and to make weekly
accounts of such payments, by entering them in a book and adding them
up at the end of a week. On March 25, 1860 the accused’s book showed a
number of payments as having been made in the preceding weck. All these
Mayments had in fact been made and corrcctly entcred but rhe addition
instead of making a total of £20 125 84, the real amount, showed 1 total of
£22 125 8d for which sum the accused in accounting with his master took
the credit.

Jq

(1866) 4 F, & F. 1102,
3
*(1860) 2 F. & . 343.
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» IWwanother week there was a precisely similar esror of the same Moupg
for which the accused alse took credit; and the same in 2 third weel It
was argued that anticipating that a defence would be set up that theg,
errors were the result of accident, evidence could be given of a serieg of
similar errors both before and after thosc which furmed the subject of ),
charges.

Williams J. held the evidence was admissible. “To hold that this ey;
dence is admissible is in accordance with the principle laid down in numey.
ous cases that to explain motives or intention, evidence is admissible 4.
though it does not bear upon the issue to be tried.”

Itustration (c) to section 15 also follows the law in England. where it j5
well settled that evidence of uttering counterfeit coins on other occasiong
than that charged is admissible to show guilty knowledge. (R, v. Farster®®,
R, v. Tattershall®”; R. v. Phillips.>®),

In James v. Rex®® it was held that in a trial on a charge of extortion,
evidence may be given of similar payments to the accused on dates not
specified in the charge in order to show the dishonest intention irres-
pective of any question of anticipating the defence. Such evidence may
not however be used to corroborate the fact of payment. Burton Ag. C.J.
said,

“It is clear that the prosecution cannot produce evidence of parallel
extortions to prove the fact; it can produce the evidence to prove
the mind — It seems to me the District Judge has clearly fouhd the
fact proved — The whole question is did he properly admit the other
evidence. The D.P.P. did argue on a passage in the judgment of Bray
J. in R, v. Bond*® that the evidence could be admitted to corro-
borate the fact of payment. Even if this is good law in England, it is
doubtful if it is good law here because section 14 of the Evidence
Ordinance refers to a state of mind, The question then is, was the
evidence properly led to anticipate the defence. I think it was be-
cause, even if the defence were not put up, the prosccution must
prove dishonesty as part of the substantive offence. Therefore as the
duty of the prosecution is to prove the charge substantively irres:
pective of the defence. I think the evidence was admissible for that
purpose, ircespective of the question of anticipating the defence”.

This ruling wes not accepted in the case of Tee Koon Seng v. Rex
Referring to the case of Rex v. James, Terrell J. said, “The learned Judge
held in that case that evidence of other acts of extortion was admissible 0

361855) 24 L.J.M.C, 134. 3911936] M.L.J. 9.
37(1801) 2 Leach 184. 2%5ee note 21.

39.1826) 1 Lew C.C. 105. 4141936} M.L.J. 10.
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snticipate ai-ossibl(.' dcfen'ce, and that even if the defence was not put up
the prosecution were entitled to prove dishonesty as part of their sub-
gtantive case. 1 regret that I am unable to accept this ruling as being of
. gene'al application. In the present case I am satisfied that itis not open to
-the prosecution to call evidence to anticigatc a supposed defence which
‘was never put up and which was never likely to be put up, When it is
remembered that a dishonest intention is an essential element of every
erime of this class it will be realised how dangerous it would be to admit
evidence of other offences to prove dishonesty where such other evidence
had no other connection with the issues before the court, It would only be
¢ short step to admit evidence tending to show that the accused has a bad
character on the specious plea that the prosecution must be allowed to-
prove that the accused had a dishonest intention when he committed the
particular crime with which he was charged”. That was a case of extortion
and Terrell }. said, “Can it be said in the present case that the issue before
the court was whether the accused received the money accidentally or
innogently? It appears to me 1o be abundantly clear that if the story of the
complainant is accepted the accused's intention was necessarily dishonest,
If he was a person who made his living as an informer and through an
intermediary induced a woman he did not know to come to his house and
obtained money from her, what innocent explanation is possible? It is also
clear that no such defence was even indicated in the cross-examination of
Prosccution witnesses and in the circumstances of the case it is to my mind
Quite inconceivable that such g defence could be put forward. Take the
case of theft. Is it permissible for the prosecution to bring forward evi-
dence of other thefts upon which the accused has never been prosecuted in
order to prove that when he entered the house of a complete stranger he
sfemoved articles not belonging to him with a dishonest intention? As Bray
J. says in R, v. Bond, “a number of acrs of theft do not constitute a
f¥stem. They are isolated acts having no connecttos*with one another”.
In Samy v. Rex*? the accused was chargeds with falsification of
r3counts and criminal breach of trust. Terrell Ay, C.j. giving the judg-
Ment of the Court of Criminal Appesl said, “In the present case the court
Inds that evidence of Previous transactions can be admitted under sections
" and 15 of the Evidence Ordinance — the illustrations to Section 14
Make that quite clear. It is not only to rebut the defence of accident that
Such evidence can be admitted; it can also in a proper case be called to
Prove g grate of mind, to prove criminal intention. In the case before this
Wt this evidence was particularly relevant becaust the aceused did not
Ny that he had made the false entries under the direction of Mr. Vowler
that Mr, Vowler had had the money. So surely it must be relevant to

a
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lodk to the previous transactions to sce what the previous methog of
business had been so as to arrive at a conclusion whether or not thet
defence would hold water. Is it likely that Mr. Vowler would have askeq
the accused to falsify various items in the accounts to the extent of one g
two dollars? Still more is it likely that the accused would have continyeg
to falsify the accounts on Mr. Vowler's instructions when Mr. Vowler wag
not in the country. That is what the accused alleged. It appears that thy,
was substantially the defence and in order to rebut it this other evidence
was absolutely relevant”. The learned Judge then went on to explain hig
decision in Teo Koon Seng v. Rex (supra). That he said “is quite 2 differ.
ent case and evidence of an entirely different transaction had been broughe
in to prove guilty intention. There was no connection between the wo
sets of circumstances in that case. The whole issue was whether the
accused had attempted to extort money or not. If the court was satisfied
that he had extorted the money, no explanation was possible and it was
not possible to prove that the sccused extorted money from A because on
an entirely different occasion he had extorted money from B. In this case
on the other hand the question whether the money had been taken and
the accounts falsified were not in dispute, The only matter in dispute
which the court had to satisfy the jury was the knowledge or intention
with which the acts had been done. The Crown was not trying to prove
that the accused had committed the particular offences charged, by
proving that he had committed similar offences on other occasions. They
were anticipating the defence that he was rot an abetror and that the
criminal intention which was the essence of the charges alleged, was
absent”,

In Rauf bin Haji Abmad v. Public Prosecutor®® the accused was
charged with the offences of taking gratifications as a public servant in
contravention of section 161 of the Penal Code. It was alleged that the
accused had obtained the sums of money ($100/- from one person and
$200/- from another person) who had been appointed under provision
contracts to supply goods on credit te special constables, and it was
alleged that the moneys were paid as illegal gratifications. At the trial
evidence was given of the supply of goods and payments of other sum$ of
money to the appellant by the persons concerned at the time when they
were enjoying the benefit of the provision contract. The appellant in his
defence admitted the receipt of the money and the goods but said that 8
to the sums of money they were loans which he intended to repay and 8
to the goods that he had atways intended to pay for them. One of the
grounds of appeal was that the evidence of the supply of provisions {0 the
appellant by the two shopkeepers and of payments to him by them other

*311950) M.1..). 190.




JMCL Evidence of System 199

than the paynignts allcécd in the charges themselves which was evidence of
the commission of offences not charged against him was inadmissible and
was 3 source of great prejudice to him. Thomson J. said “The general
principle as to this type of evidence is contained in the following much
quoted passage from the judgment of Lord Herschell L.C. in the case of
Makin v. A.G. of New South Wales -

“It is undoubtedly not competent for the prosecution to adduce
evidence tending to show that the accused has been guilty of
eriminal acts other than those covered by the indictment, for the
purpose of leading to the conclusion that the accused is a person
likely from his criminal conduct or character to have committed the
offence for which he is being tried”,

The reason for the exclusion of such evidence is to be found in the
following passage from the judgment of Kennedy J. in the cuse of Rex
v.Rond:—

“It may be laid down as a general rule in criminal as in civil cases
that the evidence must be confined to the point in issue — when a
prisoner is charged with an offence it is of the utmost importance o
him chat the facts laid before the jury should consist exclusively of
the transaction which forms the subject of the indictment which
alone he can be expected to come prepared to answer, 1t is therefore
a general rule that the facts proved must be strictly relevant to the
particular charge and have no reference to any conduct of the
prisoner unconnected with the charge”,

Such evidence canmot be admitted unless it be relevant to the issue
actually in contest and as to when it is so relevant, I quote the Jjudgment of
Lord Alverstone C.J. in Bond’s case —

“Evidence tending to show that the accused had been guilty of
criminal acts other than those covered by the indictment cannot be
given unless the acts sought to be proved are so connected with the
offence charged as to form part of the evidence upon which it is
proved - see Reg, v. Rearden®® or are material to the question
whether the acts alleged to constitute the crime were designed or
accidental; sce Reg. v. Gray“ ot to rcbut a defence which would
otherwise be open to the accused; see Makin v. Attorney-General of
New South Wales”, '

To thar statement of the law I would only 2dd that when evidence tending

44(!864) 4 F. & F. 76. In this case it was held that when a man was charged with che
tape of a child, once it is proved that be threatened to injure her if she complained of
his conduct, evidence of subsequent penctrations might be given, on the ground that
the threat gave them such a continuity with the first as to render them part of the
Same transaction,

45,
See note 34,
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tb sh®w that the accused has been found guilty of other criminal acrg jg
otherwise admissible, it is immaterial whether these acts precede or follgy
the particular act with which he stands charged. Having so stated the lay |
proceed to remind myself of the existence of a class of cases where in th,
words of Sir Rufus Isaacs L. C.J. in Shellaker’s case*®:

“Although the evidence is strictly admissible, it is of little value
to the prosecution but would indirectly so prejudice the fair and
dispassionate trial of the prisoner that the judge would say that it
ought not to be given”,

and on the following observations by Lord Du Parcq in the case of Noor
Mobamed v. Rex which have been accepted by the local Court of Appeal,
“The Judge ought to consider whether the evidence which it is
proposed to adduce is sufficiently substantial having regard to the
purpase to which it is professedly directed, to make it desirable in the
interest of justice that it should be admitced. If, so far as that purpose is
concerned, it can in the circumstances of the case have only trifling
weight, the Judge will be right to exclude it. To say this is not to
confuse weight with admissibility. The distinction is plain, but cases
must occur in which it would be unjust to admit evidence of a character
grossly prejudicial to the accused even though there may be some ]
tenuous ground for holding it technically admissible. The decision must
then be left to the discretion and the sense of fairness of the Judge”. |
lo order to decide whether the evidence in question in this case is
admissible by virtue of the law as stated by Lord Alverstone, it is nccessary
to consider what, if it were believed, it tended to prove. The answer 10
that question is to be found in the following passage from the grounds of
judgment of the learned President —

“It is noteworthy that these goods and sums of money taken

from these two shopkeepers were in fact taken from cach of them
only during the time that that particular shopkeeper was supplying
the Special Constables and having the amounts due from them de-
ducted from their pay at the pay parades”.

46(1914] 1 K.B. 414; 9 Cr. App. R. 240. In this case the accused was charged with
having unlawful earnal knowledge of a girl under the age of 16 years, Evidence was
admitted to corroborate the girl's story of what had taken place between the
appellant and Denton — that is that the appellant had paid money to Denton who
was in his employment with the object of getting him to assume the guilt in previous
offences and leave the country. Objection had been raised that such evidence might
disclose the fact that previous offences had taken place between the appellant and
the girl before the six months limited by statute as the period wichin which &
prosecution may be commenced. The Court of Criminal Appeal held that the
evidence was rightly admitted, Isases L.C.J. said — “1f the evidence only showed that
the appellant was of evil disposition it would not be relevant. But if it showed that e
had a guilty passion and that the act charged was the result of such passion it wou

be relevant, even though it incidentally showed that the appellant was a man O e
character™.
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The sting* of e evidence lay in chis, thac it went to show a connection
between’ the appellant’s relations with the shopkeepers and the provision
contract. The fact that the appellant received goods and moncy from the
shopkeepers, which he himself freely admitted, was in itself perfectly
neutral. It was as consistent with his innocence as with his guilt. But the
fact, if it were proved, that he only reccived goods and money from cach
individual shopkeeper during the period in which that particular shop-
keeper enjoyed the benefit of the contract was very relevant to the
question of whether the relationship between him and the shopkecpers
was an inhocent onc or a guilty on¢ and therefore relevant to the narure of
the two transactions cmbodied in the charges which formed part of it.
Whether it be regarded as evidence of one transaction of which the two
payments involved in the charges formed part and so is evidence which
helped to prove that these two payments were corrupt or wherher it be
regarded as evidence that rebutted the defence which was open to the
appellant, and which is in fact his main defence, that the payments were
innocent loans and not corrupt gifts is immaterial for in either event it was
clearly admissble. And even if it did have the incidental effect of grossly
prejudicing the appellant it could not be described as of littde value or of
trifling weight in proving the case against him.”

In Mohamed Kassim bin Hassan v. Public Prosecutor®”? the facts were
that the accused was originally charged with three charges of criminal
misappropriation of petrol “between 15th May 1949 and 23rd July 1950”
but at the close of the prosecution case the charges were amended by the
learned President of the Sessions Court so as to relate wo three particular
dates in May 1949, [t was held that some of the evidence which had been
brought against the appellant on the original charges were inadmissible on
the amended charges and that in the circumstances of the case the im-
proper admission of evidence had caused a failure of justice. Whitton Ag.
J. said, “When the accused was called upon to answer the three charges on
which he was eventually convicted he was entitled to have to meet only
relevant and admissible evidence adduced by the prosecution — Actually
the accused was faced with a considerable body of evidence which in the
circumstances had become irrelevant and inadmissible — There could be no
objection to those portions of the prosecution evidence which deal with
alleged instructions by the accused to the pump operators and other
Witnesses in preparation for or in furtherance of the commission of the
offences but since, if the physical acts of the accused directed towards the
diversion of the petrol from the tank to his own car was established, there
could be no doubt that he did these acts with dishonest intention, it was
ot a casc where cvidence of system was admissible and accordingly those

47|.
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portions of the evidence — were rendered irrelevanc by the amendmepy
the charges at the close of the prosecution case. 1 feel that the effec, of
this evidence must be to tend to produce on the mind of anyone
. . . . . 0

heard it the impression that the accused had for a period of eight of pip.
months been systematically misappropriating petrol and cheating gy,
Department of Public Relations. The accused may have done both of theg,
things, but the existence of this evidence must have been prejudicial ¢
him when the tial reached the stage when he was called upon to ansye;
the three specific charges relating only to the month of May 1949”,

In R. v. Raju*® the first and second appellants appealed against thejr
conviction in the lower court on two charges of corruption and the 3¢
appellant zgainst his conviction of abetting those offences. There was nq
cvidence that the first two appellants received the sums of moneys a5
charged. There was some evidence that the 3rd appellant received the
moneys but no cvidence that he passed them to the first two appellants.
lowever evidence was admitted that on different occasions certain persons
had paid money to the second appellant. The learned President considered
these similar facts as relevant and admissible because they show system
Spenser-Wilkinson ). said, “The law on the subject of the admissibility or
otherwise of similar acts committed by an accused person is perhaps one
of the most difficult branches of the law of evidence. One thing however
appears to me to emerge very clearly from all the decided cases on this
subjcet and that is that what is often referred to as evidence of “system”
(a phrase which T deprecate as being somewhat misleading) when it is
admissible at all is admissible for specific purposes and for these purposes
only and not as suggested in this case by the learned President because it
shows system. In this country such evidence of similar acts is often
admissible under section 15 of the Evidence Ordinance, although certain
types of evidence of similar offences may be admissible under sections 14
and 11. Generally speaking the evidenc® of similar facts may be relevant
for the following purposes, though this list may not be exhaustive —

1. To negative accident;

2. To prove identity;

3. Wherc mens rea is the gist of the offence, to prove intention; and ..

4. To rebut a defence which would otherwise be open to the accused.
In my opinion it is of the greatest importance when evidence of this kind
is tendered that the prosecution should tender it for a specific purpose and
that if, it is admitted, it should be made quite clear for what purpose it is
admitted. In his opinion in the case of Harris v. Director'of Public Pre-
secutions Lord Simon says: “What Lord Sumner meant in Thompson V-
D.P.P, when he denied the right of the prosecution to “credit the accused
with fancy defences” was that evidence of similar facts involving the

48 11953) M.L.1, 21.
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secused ought not to be dragged in to his prejudice without reasonable
cause”’, He then goes on to say as follows: “There is a second proposition
which ought to be added under this head. It i not a rule of law governing
the admissibility of evidence but a rule of Judicial practice followed by a
judge who is trying a charge of crime when he thinks that the application
of the practice is called for, Lord Du Parcq referred to it in Noor
Mohamed’s case immediately after the Passage above quoted when he said,
“in all such cases the judge ought to consider whether the evidence which
it is proposed to adduce is sufticiently substantial having regard to the
purpose to which it js professedly directed to make it desirable in the
interest of justice that it should be admitted. If so far ag that purpose s
concerned, it can in the circumstznces of the case have only trifling
weight, the judge will be right to exclude it. To say this is not to confuse
weight with admissibility, The distinction is plain, buti cases must occur
in which it would be unjust to admit evidence of a characrer gravely
prejudicial to the accused even though there may be some tenuous ground
for holding it technically admissible. The decision must be left to the
discretion and the sense of fairness of the judge”.

“Although these passages no doubt refer primarily to a trial by
Judge and Jury the principle that evidence of similar facts involving
the accused ought not to be dragged in to his prejudice without
reasonable cause remains one which should be borne in mind in all courts,
As in the High Court so in the subordinate courts cases may occur (though
perhaps not as frequently as with a jury} in which it would be unjust to
admit highly prejudicial evidence simply because it is tentatively
admissible. And it is only when the purpose to which such evidence is
professedly directed is known thar the question can be decided whether or
not it would be unjust in all the circumstances to admit such evidence.
Moreover in a latter part of his opinion in the case Lord Simon states quite
Categorically and generally that evidence of similar facts should be
excluded unless such evidence has 1 really material bearing on the issues to
be decided.

In the present case it looks as though the evidence had beer.
admitted and used to help to prove that the second appellant had actually
teceived the sums of $18/- from Athiaya and Salleh respectively as
charged, It must be pointed out, however, that even if it had been con-
clusively proved that the 2nd appellant had received sums of money in
respece of ration cards from a large number of other persons on different
dates and in different Places this would not prove that he had in fact
received the sums referred to in the charges from the particular persons
and at the particular times alleged. As regards actual receipt of moneys it
might prove that the 2nd appellant was in the habit of receiving such sums
and was therefore the sort of person who was likely to reccive the sums in
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question. It has been held time and time again that evidence of this king j
not admissible for this purpose. [f the second appellant had been chargeq
with abetment by comspiracy it might have been material cvidence i,
support of the conspiracy, but he was nat so charged. 1f admissible at 4
upon the matters actually charged in this trial this evidence would haye
been admissible after proof alinnde of the facts charged, either to shoy,
that the sums received as alleged in the charge were received with a corrupg
motive or to rebut the defence that the sums were received for an innocent
putpose. As however there was no evidence aliunde that the sums chargeq
were cvet received the evidence about other sums reccived on other
occasions should have been ignored”.

There have been a number of cascs relating to charges under the Road
Traffic Ordinance for using a motor vehicle licensed as a private vehicle as
a public service vehicle. In Gan Kim Lan v. Public Prosecutar’® the police
had kept watch on the vehicle for a period of time and had gathered
cvidence which was held by Ong ). to be admissible. In Abdw! Hamid v,
Public Prosecutor®® Adams J. held that such cvidence was admissible
under section 15 of the Evidence Ordinance and that it proved
conclusively that the defendant had plied for hire. ln that case there was
evidence that the police had observed the vehicle for two months. Adams
). said that it was desirable that evidence of such nature should be
produced in cases of this nature,

In Darus v. Public Prosecutor®! the appellant was charged under the
Road Traffic Ordinance for using his motor car as a public service vehicle
without a licence for that purpose. At the trial evidence as to the user of
the car was given by a police constable who stated that he observed the
motor car for 14 days during which period the car was seen carrying 140
passenger on 47 occasions. The threc passengers travelling in the car on the
occasion for which the appellant was charged were also called as witnesses
but they said contrary to their previous statements thac they had not paid
or intended to pay the appellant for being carried in his car, It was held by
Ong J. that the evidence of what took place during the previous 14 days
was admissibte, for the purpose of scction 15 of the Evidence Ordinance,
to prove that the mectings were not accidental and that it was the
appellant’s regular practice to pick up passengers.

This practice was queried by Ali ). in Al bin Hassan v. public
Prosecutor®?. After referring to the principle as laid down in Makin’s ¢35

*911961] M.L.). 35. 51119641 M.L.J. 146.
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and Harris v. Director of Public Prosecutions and to section 15 of the
Evidence Ovdinance he said, *“[t now becames necessary to enguire
whether in a2 prosecution for an offence under section 92(1) of the Road
Traffic Ordinance there can possibly arise the question whether the act
alleged o constitute the offence was accidental or in tentional or done with a
particular knowledge or intention, What i prohibited in this section is the
act of conveying passengers in the car for hirc or reward without a valid
licence. The simple issues raised in the charge for such an offence are (1)
whether or not on the material date the conveyance of passengers was for
hire or reward and (2) if it was, whether such conveyance was authorised
by a valid licence. The first of these issues turns solely on the question
whether fees have or have not been paid to or recejved by the person
charged. It is a straight forward question of fact to be determined by the
evidence of the passenger or passcngers conveyed in the car or of other
witness Of witnesses, if any. Where such evidence is not forthcoming che
prasccution is of course entitled to invoke the appropriate presumptions in
section 144 of the Road Traffic Ordinance, But the evidence of the
occurrences Of a series of similar transactions of the nature disclosed in
this case could hardly lead to the conclusion that fees had been paid to or
received by the person charged, The reported acts of conveying passengers
on the various occasions prior to the date material to the charge are as
colourless as the act which was alleged in the charge. That this is
recognised by the legislature is reflected by the need of enacting the
necessary presumptions in section 144”, He held that on the facts in the
case there was sufficient foundation for invoking the presumptions under
the section.

In Maidin Pitchay v, Public Prosecutor®® MacIntyre |. dissented from
the view of Ali J. and agreed with the earlier views of Adams J-and Ong J.
He said *“in view of the presumption under section 144, the question of
whether or not on the material date the conveyance of passengers was for
hire or reward does not arise in a prosccution under section 92(1) of the
Road Traffic Ordinance. It is to be presumed. It is for the defence to show
that the passengers were not carried for hire or reward. The obvions way,
besides a bare denial, of proving a negative propasition such as this, is for
the accused to call evidence to show that the incident in respect of which
he is charged was an isolated one and that all the passengers happened to
be in the car through circumstances which are fortuitous and not in-
tentional. It would appear that section 15 of the Evidence Ordinance was
designed to enable the prosecution to offer cvidence in advance to rebut a
defence which would otherwise be open to the accused; and that such
tvidence is admissible cven though it may tend to show the commission of

53119681 1 M.L.J. 82.
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other crimes, The authority for this prosecution is to be found in
judgment of Makin v. Attorney-General of New South Wales™,

In the case of Public Prosecutor v. Ong Kok Tan®*® the Federal Coypy
considered all the relevant judgments on this question and held that sugy,
evidence is relevant by virtue of section 15 of the Evidence Ordinance ang
may be used by the prosecution in rebuttal of the anticipated defenes,
Azmi L.P. in giving the judgment of the court said, “As material ang
relevant evidence it could be used both in support of the presumption
under S.144(a) (of the Road Traffic Ordinance) and to corroborate
evidence of payment by a witness for the prosecution, Evidence of
observation thus made in conjunction with the presumption of payment of
fares, strengthens considerably the case for the prosecution by rebuttins
any possible defence.” The learned Lord President then referred to the
judgment of the Privy Council in Makin v. Attorney-General of New South
Wales and said that the principles laid down in that case are embodied iy
section 15 of the Evidence Ordinance.

In Tan Geok Kwang v. Public Prosecutor®” the appellant was charged
with being in possession of a revolver. At the trial evidence was led (1) to
show that a hand-grenade had been thrown from a blukar into which the
appeliant had run and in which no other person was found by the police
{2) to show that the revolver found had been fired a few days previously at
Sungei Bakap and (3) to show the contents of documents found in the
possession of the appellant. 1t was held by the Court of Appeal (1) that
the evidence relating to the throwing of the hapd-grenade was admissible
under section 6 of the Evidence Enactment as res gestae but that (2) the
cvidence as to the firing of the revolver a few days earlier should have been
excluded as it tended to show that the appellant was guilty of another
offence, namely the possession or the caerying and using of the same
revolver three days earlier and (3) that the contents of the documents
should not have been admitted in evidefice as it tended to show that the
appellant was a man of bad character and also showed that he had been
guilty of other criminal offences not contained in the charge. Willan C.J.
said, “It may be that evidence that this particular revolver was in that arcd
shortly before the arrest of the appellant is admissible, but its evidential
value was negligible as many persons in that area at that time may have
had a similar opportunity to possess it. There can be no question that this
evidence was highly prejudicial to the appellant as tending to show that he
was guilty of another offence, namely the possession or the carrying or the
using of this same revolver three days previously”. After referring to the
case of Noor Mobamed v. Rex he said “we are of opinion that the learn®

55
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Judge in the exercise of his discretion should have rejected this evidence in
view of its trifling weight and its gravely prejudicial nature'. As regards the
contents of the documents Willan C.J. said “We were of opinion that the
contents of the documents should not have been before the jury. As stated
by the learned Judge in his summing up, they obviously related to the
intelligence system and finance of a body of bandits and therefore, in our
opinion, tended to show not only that the appellant was a man of bad
character but also that he had been guilty of other criminal offences not
contained in the present charge. At the very least they tended to show that
the accused was a person who consorted with persons whom he knew or
had reasonable grounds for believing intended to act or had recently acred
tn & manner prejudicial to public safery”. After referring to Makin v. A.G.
for New South Wales he went on “the contents of these documents were
not relevant to any issue which the jury had to try because no defence was
thereby rebutted nor could the question of design or accident arise — tr
appears to us that the contents of the documents were put before the jury
with the intention of leading them to believe that the accused was the kind
of man who would be likely to have had possession of the revolver and
thercforc was wrongly admitted in evidence”.

In Ewin v. Public Prosecutor®® the appellant was originally charged
with murder. The appellant in his defence stated that he entered the hut in
the beliet that there were six armed bandits in the but and he had fived his
gun at the hut in which he saw something move. There were in fact no
terrorists in the hut and the appellant in fact fired at and killed a child.
Evidence was admitted that while on patrol and on approaching a Chinese
mine the appellant had fired several shots from his sten gun and wounded
a Chinese headman who was supervising the mine labourers. It was held by
the Court of Appeal that the evidence should not have been admitted on
the principles laid down in Makin’s case,

In Abubakar bin Ismail v. Reg.’" the appellant was convicted on two
charges of making a false statement for the purpose of facilitating a grant of
a driving licence. In each case the application form was endorsed by the
appellant to the effect that he had seen the applicant’s Fedcration driving
licence, which thus excepted the applicant from the necessity of passing a
driving test in Singapore. Evidence to show similar endorsements by the
appellant was produced. One of the grounds of appeal was whether such
evidence of similar acts was admissible, Brown ). said, **The prosecution
called evidence to prove that on eight occasions between the 29th
September and 29th October 1952 the appellant had made similar en-
dorsements to the cffect that he had seen Federation driving licences in
the case of eight applicants whose forms he had filled in and that in none

5$11949) m.LJ. 279, $7(1954} M.L.J. 67,
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of the eight cases had the applicant produced a Federation driving licey e,
for his inspection, “The general rule of law applicable in such cases cap b:
clearly stated. It is that apart from express statutory €nactments, evidenes
tending to show that the accused had been guilty of criminal acts othe,
than those covered by the indictment cannot be given unless the aop
sought to be proved are so connected with the offence charged as ta fory
part of the cvidence upon which it is proved: sec Reg. v. Rearden®®; or g,
material to the question whether the acts alleged to constitute the crime
were designed or accidental: See Reg. v. Gray®?; or to rebut a defence
which would otherwise be open to the accused; see Makin v. A.G. for Ney
South Wales, As is pointed out in the Jast mentioned case, the statement of
these general principles is easy; in applying them it is often very difficule
to draw the line and decide whether a particular piece of evidence is
admissible or not™. This quotation is from Rex v. Bond®®. In the present
case it is said that the evidence to which objection is taken was admissible
to rebut the defence that what purported to be Federation driving licences
were in fact produced to the appellant but were forgeries. It is said that
the issue in these charges was whether the endorsements which the
appellant made on the two application forms which were the subject of
the charges were false to his knowledge and that the fact that he had
within 2 month shorcly before the twe occasions in respect of which he
was charged, made similar endorsements in eight cases without Kaving the
Federation licences produced to him was material to that issue. By section
1142) of our Evidence Ordinance *‘facts not otherwise relevant are relevant
if by themselves or in connection with other facts they make the existence
or non-existence of any fact in issue or relevant fact highly probable or
improbable”. The fact in issue was whether upon the dates referred to in
the charges, Federation driving licences were produced to the appellant or
not. Does the fact that on the eight previous occasions the appellant made
similar endorsements without any Fedération driving licences being
produced make it “highly probable” thatr no Federation driving licences
were produced upon the two dates which are material to these charges? Or
does it merely tend to prove that the appellant, having done this before, is
the sort of person who would probably do it on the two occasions
charged? As Lord Sumner said in Thompson v. The King®'. “No one
doubts that it does not tend to prove a man guilty of a particular crime to
show that he is the kind of man who would commit a crime, or that he is
generally disposed to crime snd even to a particular crime; but, sometimes
for one reason, sometimes for another, evidence is admissii)le, notwith*
standing its general character, to show that the accused had in him the

$Bgee note 44. 605“ note 21,

59
Sece note 34, 81 See note 7,
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makings of a criminal, for example in proving guilty knowledge or intent
or system or in rebutting an appearance of innocence, which unexplained
the facts might wear”. I have come to the conclusion that the evidence
which Is objected to went far beyond showing that the appellant, having
committed similar acts previously, was a person who was likely to have
committed the two acts with which he was charged and that the evidence
of the previous cight cases was relevant to the issue before the court. The
defence was that the prosecution witnesses were lying when they said that
they had produced no Federation driving licences and that they hagd
produced licences which he believed to be genuine but which were in fact
forgeries. If they were forgeries, this evidence showed that on 10 occasions
within the space of five weeks he was taken in by forged licences; and the
appellant admitted to seeing an average of only 4 or 5 Federation driving
licences in the course of a day. The issue was: did he make the two false
statements with which he is charged knowing these were false? His defence
was “I made them, but I was deceived by forgeries”. It seems to me to be
impossible to say that the fact that he had done the same thing eight times
within 2 month immediately prior to the two occasions on which he was
charged was irrelevant to the issue of whether he made the two false
endorsements knowing they were false™,

In Wong Kok Wab v, Reg.®? the appellant was charged with being in
possession of uncustomed goods. Fvidence was given by a prosecution
witness at the trial that he had been arrested for carrying certain goods of
the appellant which were headache powders similar to those in respect of
which the appellant was charged. The witness stated that the appellant
gave him the goods when he was going off duty and that the appellant had
asked him to take the goods ta a rubber godown and wait for him. The
witness said he was arrested before he could reach his rendezvous. On
appeal it was held that the evidence of the witness was clearly evidence
tending to suggest that the appellant had commitced a similar offence on a
different version. Such evidence was not admissible as it went to show
merely that the appellant was likely to have committed the offence
charged and therefore should not have been admitted. Spensec Wilkinson
J. said that he was unable to see that the evidence of the witness came
under any of the four categories laid down in the case of Rafu and Others
v. Rex (supra). ~

In Abdul Hamid v. Public Prosecutor®? the accused was charged with
an offence under section 3 of the Prevention of Corruption Ordinance,
1950. On appeal it was argued that evidence of similar facts prejudicial to
the accused had been admitted without reasonable cause and that no
Specific reason had been given for leading evidence thereon contrary to the

*211955) M.L.J. 46. *311956) M.L.J, 231.




210 Jernal Undang-Undang (1977

principles enunciated in Raju’s case (supra). It was held that the offenceg
were of the same kind and were all part of one and the same transactigy,
and was properly admitted. Smith J. said, “I cannot agree that ghe
evidence of the carlier instalments of the bribe was admitted withgy,
reasonable cause, As the learned President has noted in his Grounds of
Judgment the three incidents really form one whole: the last incident, the
subject of the charge, cannot be understood without reference to the
earlier incidents. Where there are other offences of the samc kind which
are all of one and the same transaction evidence thereof is properly
admissible {(sec Reg, v. Rearden)”.

In Teng Kum Seng v. P.P.5% the appellant was convicted on three
charges of putting persons in fear of injury in order to commit extortion,
[n each case it was alleged that the appellant’s method of operation had
been to write a letter to his intended victim demanding the money and
also making telephone calls referring to the letrer. Each of the intended
victims made a report to the police but it was only as a vesult of the report
in the third case that the police after having made arrangements at the
telephone exchange, succeeded in arresting the appellant as he was leaving
a public telephone call box after having been seen apparently speaking on
the telephone and then putting down the receiver. As he was being re-
moved to a police car he threw away a piece of paper which was recovered
and on it was found written the telephone number of the complainant in
the third case. It was held that the evidence as to the circumstances in
which he was arrested was admissible not only as to the third charge but
also as evidence of system relevant to the first and second charges.

In the casc of X v. Public Presecutor”® the appellant had been
convicted under Regulation 4C(1) of the Emergency Regulations, 1948. Tt
was alleged hat the appellant had demanded payment of money from
workers in an estate for bandits. Evidence was led by the prosecution that
earljer the appellant had consorted with bandits who had visited the estate.
It was held on appeal that the evidence was admissible under Section 11
(as making the existence of a fact in issue highly probable) and Section 14
{(as showing the existence of a state of mind). Foster-Sutton C.J. said,
“While it is not competent for the prosecution to adduce evidence tending
to show that the accused had becn guilty of a criminal act other than that
covered by the charge, for the purpose of leading to the conclusion that he
is a person likely from his criminal conduct to have committed the offence
far which he is standing trial, the mere fact that the evidence adduced
tends to show the commission of another offence does not render it
inadmissible if it is relevant to an issue before the Court and it may be
relevant if it is indicative of a state of mind, such as intention”,

6%11960) M.L.J. 225., 65|1951] M.L.). 10,
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In Yony Sang v. Public Prosecutor®® however, it was held that the evi-
dence of association with the terrorists tended to show that the appellant
was the sort of person who was likely to commit the offence and was there-
fore wrongly admitted. In that case the accused was charged with having
terrorist documents under his control. The documents were found under
the driver’s seat in a lorry driven by the appellant, One of the grounds of
appeal was that evidence was wrongly led that the appellant bad been seen
on two occasions in association with terrorists. There was no proof that
the appellant knew that the documents were in the lorry. The conviction
of the appellant was sct aside.

In Cheng Siak How v. Public Prosecutor®” the appellant was charged
with the importation into Malaya of opium worth $1 million. Evidence
was given of the finding of a bundle of labels described as “‘Black Dog
Rangoon Opium Labels” Hill J. held that the cvidence of the finding of
the labels was admissible and relevant both to show mens rea and to rebut
the obvious defence of innocent and fortuitous participation. In a statement
recorded by the Customs Officer, the appellant had explained that the
labels had been brought from schaool some time before by his children. Hill
J. said, "l consider that there are as good reasons for admitting this
evidence as there werc for admitting the photographs in Thomson v. The
King™,

In Kan Sik Fong v. Public Prosecutor®® the appellant had been charged
on two charges of failing to declare dutiable goods and denying possession
of dutiable goods. At the trial evidence was given by a revenue officer that
the appellant on the way to the customs office had asked the officer to
help him and not to take him to the office. He further stated that he
would give $3,000 as coffee moncy. On appeal it was contended that this
cvidence should not have becn admitted.

Adams J. said — This piece of evidence, if it is admissible at all, would
only be admissible under sections 11 and 14 of the Evidence Ordinance. 1t
is not competent for the prosecution to adduce evidence which tends to
show that the appellant has been guilty of a criminal act other than that
covered in the charge for the purpose of showing that he is a person likely
from his character to commit the offence charged). (See X v. Public
Prosecutor), Thomson J. (as he then was) in Rauf bin Haji Abmad v.
Public Prosecuter dealt with this difficult matter at length and reviewed
the authorities. It was again_considered by Spenser-Wilkinson J. in R. v.
Raju & Ors, v. R, In that case the learned Judge said:— “Generally
speaking the evidence of similar facts may be relevant for the foliowing
purposes, though this list may not be exhaustive:—

1. To negative accident;

611955} M.L.J. 131,
7119531 M.L.). 178. 88 (1961] M.L.J. 163.
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2, To prove identity;

3. Where mens rea is the gist of the offence, to prove intention; ang

4. To rebut a defence which would otherwise be open to the accugeqn

[ do not think that the above unfortunate statement by PW2 fallg under
any of these heads. The evidence that a person offered a bribe is inggy,
clusive in any event. It does not necessarily mean that a person is guiley of
another offence with which he may be thrcatened. Mens rea is not the gist
of these offences with which the appellant was charged. Once th,
appellant failed to comply with the provisions of section 99 (no douly
because he hoped to defraud the revenue) he committed an offence, and if
he made a false declaration (no doubt with the same hope) he commityeq
the second of the offences with which he was charged. This statemeng
should therefare never have been admitted. Statements of this nature mug
be avoided, and it can be done quite easily by the careful examination-in.
chief of a witness. I do not think that it was deliberately put in to pre-
judice the Court. The witness was merely relating in chronological order
what happened.

Although this piece of evidence appears in the evidence of PW2
(revenue officer (P) 907), PW3 (revenue officer (P) 512), and PW4 (seniot
customs officer (P)), no objection was taken to its admission on any
occasion. Apparently it was thought to be admissible because of the fact
that it formed part of the history of events leading up to the present
charges. The learned President does not mention the matter in his reasons
for finding the appellant guilty. Reading his judgment I am quite satisfied
that the admission of this piece of evidence has weighed in no way with
the President when he came to consider the evidence against the appellant
and there is ample evidence without it on which to convict the appellant.

The learned Deputy Public Prosecutor argued that since its admission
had no effect whatsoever on the mind of the learned President, the
provisions of section 422 of the Criminal Procedure Code should apply:
since there has been no failure of justice. Mr. Rayner referred me to the
last paragraph of the Lord Chancellor’s judgment in Maxwell v, Directot of
Public Prosecutions. That case related to inadmissible evidence produced
before a Jury. In this case there was no possibility of the learned President
coming on the facts to any other decision than the one be has reached, and
there ftas been therefore no failure of justice. There was also no Jury. The
learned President is legally qualified and quite clearly put the matter out
of his mind.

Statements of this nature should only be admitted after very careful
consideration by both the prosccutor and the Court to ensur that they aré
admissible for one of the purposes outlined in Raju's case, supra, and even
then the Court must consider whether it is in the interests of justice tO
admit the statements. The Court always has a discretion in this matter. AS
was said in the case of Noor Mobamied v. R.: “The Judge ought to considet
whether the evidence which it is proposed to adduce is sufficiently
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substantial, having regard to the purpose to which it is professedly
directed, 1o make it desirable in the interest of justice that it should be
admitted, If, so far as that purpose is concerned, it can in the
circumstances of the case have only trifling weight, the Judge will be right
to exclude it, To say this is not to confuse weight with admissibility. The
distinction is plain, but cases must oceur in which it would be unjust to
admit evidence of a character gravely prejudicial to the accused even
though there may be some tenuous ground for holding it technically
admissible, The decision must then be left o the discretion and the sense
of fairness of the Judge,

This statement was inadmissible and, even if it were admissible, it
should have been excluded by reason of the direction above quoted, and [
think this is a case to which section #22 of the Criminal Procedure Code
applies.”.

In the case of Datuk Haji Harun bin Haji 1dvis v. Public Prosecutor’®
the appellant had been convicted of corruption in that he solicited and
accepted the sum of $250,000 for UM.N.O. as illegal gratification.
Evidence was given at the trial that the appellant had received donations
from other companics and that in those cases there were receipts given and
accounts kept. It was argued that the evidence was wrongly admitted to
discredit the appellant as the appellant never denied receiving the do-
nations and his case was that he had received them as donations for
UMN.O. Suffian L.P. said — “In brief he (counsel for the appellant) says
that the prosecution cannot adduce evidence tending to show that the
accused has been guilty of criminal acts other than those covered by the
charges, for the purpose of leading to the conclusion that the accused is a
Petson likely from his criminal conduct or character to-have committed
the offence for which he is charged, that the mere fact that the evidence
adduced rends to show the commission of other crimes does not render it
inadmissible if it is relevant to an issue before the court, and it may be so
relevant if it bears upon the question whether the acts alleged to constituce
the crime charged are designed or accidental, or to rebut a defence which
would otherwise have been open to the accused; but, and this is the
important part of Mr. Chelliah's submission, before an issue can be said to
be raised, which would permit the introduction of such evidence so
obviously prejudicial to the accused, it must have been raised in substance
if not in so many words, and the issue so raised must be one to which the
Prejudicial evidence is relevant, and that the mere theory that a plea of not
guilty puts everything material in issue is not enough {or this purpose, and
that the prosccution cannot credit the accused with fancy defences in
order to rebut them at the outset with some damning piece of prejudice.

6
119771 2 M.LJ. 1
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In our judgment P50 was rightly admitted, since it was not eyigen
tending to show that the accused has been guilty of an offence othey .-
the offences with which he was charged. This exhibit merely went 1o
that a voluntary and honest donation was usually followed by the issy.
an official receipt, and so could legitimately be used to rebut a defune,
which was open to the accused and which had been raised by hiy i
substance. i

P51 also was not evidence admitted to show that the accused was guifty
of an offence other than the offences with which he was charged, bur.
relied on by the judge as showing that in the case that accused dig
maintain some sort of accounts”. |

[To be continued} |

Ahmad Ibrahim’
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THE THIRD WORLD AND INTERNATIONAL LAW

The Third World is attempting to extort — through economic blackmail,

maral bullying, and outright theft — a pottion of the West's legitimately
acquired wealth.

— Patrick Moyniban

(Farmer U.S. Ambassadoy

to the United Nations)

The position of the Third World' in international affairs is a difficult one.
Often misunderstood, this group of developing countries has participated
in numerous bitter international confrontations in the recent past. Forced
w defend their positions in what appears to them as unfriendly, if not
hostile environments, many countries of the Third World have been
branded *blatantly irresponsible.”* In the aftermath of the 1974 0il
Crisis, some of them were chided as childish and vindictive for resorting to
their superior numbers to pass “meaningless’ resolutions during the 1975
United Nations General Assembly Sessions. They have also been accused
of breaching or being unwilling to abide by the generally “accepted” rules
of international law.

The reticence of the Third World to accept certain norms of inter-
national law has created a most difficult sicustion, if not a crisis, in the
international legal order. This crisis must be resolved if the rule of law is to
ultimately prevail in the international legal process, and if-international
law is to play its assigned role in the peaceful settlement of disputes.

What truths exist in the accusations meted against the Third World?
How did the cleavage highlighted above come about?

In general, this paper answers these questions by presenting, from the
viewpoint of the Third World, the origin of the intergational legal system,
its historical development and growth in importance, and the reasons why
the countries which now constitute the Third World view the subject
differently from those which comprise the industrial or developed bloc.

No effort is made in this paper to argue, defend, or justify specific
Third World positions nor to take into account differences between Third

!The term “Third World” is generally used to refer to those developing and have-not
countries. Other expressions which are also used tvo refer to Third World counceids
include “the LDCs" {(the less developed countries), “the South” (in contrast to the
induserialized North) and “‘the Group of 77.” See Time Magazine, 22nd December,
19735, ac pp. 34—42.

%See e.g. Address to U.N, General Assembly by U.S. Ambassador John :Scs!i on 6th
December, 1974 as reported in the Dept. of Stare Digest of U.S, Practice in Inter-
national Law (1974) pp. 14—-17,




