NEW DISCOVERIES IN VOID AGREEMENTS:
RESTITUTION IN INDIA, PAKISTAN AND MALAYSIA

INTRODUCTION . | |
The obligation to make compensation in respect of the contract dis

covered to be void is like a phoenix that can be raised again by one of

the parties from the dead ashes of its former self. Before the new right

can come into being the old right must die.!

This refers to the equity of restitution or recompense under section 65
of the Indian Contract Act, 1872, section 65 of the Contract Act of
pakistan and section 66 of the Contracts Act, 1950 (revised 1974) of
Malaysia. These sections are in pari wateria thus:

When an agreement is discovered to be void, or when a contract

becomes void, any person who has received any advantage under such

agreement ot contract is bound to restore it, or to make compensation
for it, 1o the person from whom he reecived it

Ulustrations are appended to this section. In 1958, the Law Com-
mission of India in their report on the Indian Contract Act recommended
the deletion of all illustrations from the Act.® This has, however, not yet
seen the light of the day.

The above is the only provision relating to refund in case of void
agreements in the Contract Aces in the three countries. No other section
has any bearing on the subject. Of course, section 64 of the Indian and
Pakistan Contract Acts and section 65 of the Malaysian Contracts Act,
provide for refund in cases of voidable agreements, while a group of five
sections, sn pari materia with one another, beginning from scction 68 n
the first two Acts and from section 69 in the third Act deals with resti-
tution in cases of quasi-contracts, Al this is beyond our scope.

Furthermore, the above quoted provisions have two bmbs: the first
deals with restitution when an agreement is discovered to be yoid; the
second deals with restitution when an agreement becomes void. This
article concerns the first, and not the second,

It is trite that contracts constitute wealth and in the modern age of

1

'ThF* are the remarks by Mr, Justice G.K. Mitter in N.C, Coal Co,, v. Union of

A"d“- ALR. 1956 Cal. 138, at 144; sec to similar effect Province of West Pakistan v.
sgbar Ali Mobd. Ali & Co., P.L.D. 1968 Kar. 196 ac 206.

2
Law Commission of India, 13th Report Contract Act, 1872 at 14(1958).
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industrialisation and cxpansion of economic wants, too many agrcements

arc made all of which law cannot enforee, This vesnlts in voidness or

voidness-cum-illegality in many instances. The question then arises of

restoration of economic gains obtained by the parties under the void agree-

ments. llence principles of statutory sestitution sometimes conflict with

the parties’ claims for restoring the status guo, The main question is this:

In what cascs, will the law allow restitution or recompense and o what

extent? It is, therefore, proposed:

1. To study factual sicuations from the reported cases and to narrate them

succintly, This will enable us 1o know the sociological trends in

different countries in different periods of history and alse help in

understanding the rationale of decided cases. The importance of

studying factual situations in a system of judicial precedent, which

governs the three common law jurisdictions under review cannot be

overemphasised;

to study judicial attitudes and judicial reasons for decisions; and,

to study the difficulties encountered by courts in interpreting the

phrase “agreements discovered to be void” occurring in the provisions

quoted above, In particular, contours of restitution will be noted:

a) when agreements are entered into by 2 minor;

L) when agreements contravene a written law which declares such
agreements as unenforceable or void;

c) when agreements contravene a statate, entailing penal consequences;

d) when agreements relate to mistake of fact and mistake of law. The
legal effects of the maxim that ignorance of law is no excuse will be
noted? ; and

¢) to conclude results from comparative study, noting particularly
whether identical provisions in the three legal systems have produced
identical consequences.

Decided cases from India, Pakistan and Malaysia constitute the back-

bone to this article (in the light of statutory provisions). These will now be

examined,

I v
B .

INDIAN LAW

Over 100 years of the Indian Contract Act of 1872 have produced
numerous cases with multiple factual situations on the subject. The
judicial history of these reported cases muy be divided into three well-
defined periods:

A, First period (1872 to 1920) i.e. until before the decision of the Privy

3 oo = o SN
“As to the application of the maxim and its legal effect in constitutional matters, see
Bashesbar Nath v, LT, Comms,, A.LLR. 1959 §,C. 149, at 172 (S K, Das, J.).
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Council in Harnath Kuar v. {ndar Babaduy in 1921.°
g, Second period (1921 to 1973) ic. until before the decision of the
; Supreme Court of India in Ramagya Prasad v. Murli Prasad and Kuju
Collieries V. Jharkband Mines, both decided in 1974° .
¢, Third period (1974 to 1977) i.c. the era of Supreme Court decisions
and thereafter.
some moneylending cases contravening the legislation and seeking
restitution will also be noted under a separate head.

A, First period (1872 t0 1920)

This period witnessed many relevant cases in the tndian Courts, Their

inain task was to ascertain whether the agreement was illegal under
section 23° or scction 247 of the Indian Contract Act and if so, then
generally to negative restitution under section 65. In other words, where
the impugned agrcement fell within the mischief of any of these sections,
the courts had little difficulty in arriving at a logical conclusion — that the
suit was not maintainable and the plaintiff could not recover. The suit for
breach of contract also failed because there was, in fact, no contract. As
will be seen below, reference was made to the provisions but without a
detailed examination of them,

In one of the earliest Allahabad cases, Bhikbam Singh v. Har Prasad,®
the defendants sold some Zamidari property to the plaintff in violation of
an Act, Since the plaintiff did not reccive possession, he sued to recover it
or in the alternative campensation proportionately to the amount of the
consideration paid by him. The court discussed ncither section 23 nor

*A.LR. 1922 P.C. 403.

5

Ramagya Prasad v. Murli Prasad, A.LR. 1974 S.C. 1320; Kuju Collieries v.
Jharkhand Mines, ALR. 1974 SC. 1892. Sce generally Firm Sriniwas Ram v.
Mababiy Prasad, A1 R. 19518.C. 177.

®Section 23 of the Indian Contract Act reads:
The consideration or object of an agreement is lawful, unless — it is forbidden by
law — or is of such a nature that, if permitted, it would defeat the provisions ot
any law — or is fraudulent — or involves or implies injury to the person or
property of another — or the Court regards it as immoral, or opposed to publie
policy,
In each of these cases, the consideration or object of an agreement is said to be

"nl:qul. Every agreement of which the object or consideration is unlawful is
void.

1 ]
Selc‘tmn 24 of the Indian Contract Act reads:
any part of a single consideration for one or more objects, or any one or any
Part of any one of several considerations for a single objecr, is unlawful, the
agrecment is void. -

]
LL.R, (1896) al), 35.
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section 65 af the Indian Contract Act. It, however, disallowed the plain-
tff’s claim on the ground that “to allow a claim of this description would
be to countenance an intentional violation of the law”.° It drew support
from two of its earlier decisions."® In one of these cases,'! the vendor
made a convenant to return a portion of the purchasc money it he failed
to deliver possession. The vendee was not allowed 1o recover possession
since this would, if enferced, defeat cerrain statutory provisions. Referring
1o section 65, Mr, Justice Straighe in this case, said:

[n my opinion that scetion has no application to a case in which rwo
parties with full knowledge of all the facts and the law, presuming
that they are well acquainted with the statutory prohibition against
what they are doing, enter into a contract which is prohibited by law
and the contract is executed to the full extent that it could be
exccuted, ! ?

[n yet another Allahabad case,'?® the court did not mention cither
section 23 or scetion 65, although the successful appellant had strongly
pleaded that the agreement was not enforceable under the former section,

In the next Allahabad case, Dipin Rai v. Ram Kkelawan Rao'®, the
usufructuary mortgage between the partics hit scetions 10 and 20 of the
Agra Tenancy Act, and was, therefore, void. The indemnity clause in
plaintiff's favour did not avail him, The court imputed the knowledge of
the concerned provisions to the parties and held that they were in pari
delicto, The agreement being void ab initio, the application of section 65
was refused.'® The same result followed where an agreement with the
Municipal Board of Benares regarding supply of stonc blast to it did not
contain the Board’s seal,'® This contravened the Municipal Act, Since the
agreement, for want of scal, never reached the stage of contract, it could
not be said to have been discovered to be void under section 65, Furcher-
more, to apply this section would mean to “render nugatory the salutary

9!«‘. au 38,

05¢ce id, at 36 and 37,

"' Second Appeal No: 676 of 1894 decided on 13/7/1896. Sec id, at 37,
2 1bid,

"> Murtidbar v. Prem Raj, 1.L.R. (1900) 22 Al 205,

"*(1910) 51. €. 557 (Alluhabsd).

"Sthe court sajd:
“In our opinion the partics must be held to have known ad the date of the
execution of the mortgage deed chat the eransfer of an ex — proprietary
interest in the Sir land was contrary to the provisions of the Tenancy Act and,
therefore, vaid™, id at 558,

Mnad/m Krisbua Das v. The Municipal Buard of Benares, 1.L.R. (1905) 27 Al| 592,
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isions of the Municipalities Act”™.' 7 The court pointed out:

rov . . 4 :
P cetion 65, it seems to be applicable to cases in which an

As regards s
sent is void by reason of mistake or impossibility, or in con-

agreen
of the want of a legal consideration. The illustrations

scunI\Cc

annexed to this section point to this."®

Two more Allahabad cases disallowed recovery on the ground that they
yoid under scction 23 ot scetion 24 due to unlawful consideration.
One of these, concerned a marriage brocage :agrccmcnt.' 9 1t was held to be
void on account of public policy but the court made no reference to
section 23 or section 65. In the other case, which concerned loan, the
debtor agreed with his creditor in violation of an enactment to transfer to
him occupancy holding in case he failed to repay the loan.?? ‘The provision
about the debtor’s indemnity bond did not change the illegal nature of
the transaction, The court made only a brief reference to section 63,

Nor did section 65 apply in an Allahabad case®' to a suit against a
minor on a promissory note executed by bim, in view of the decision of
their [,ordships of the Privy Council in Mobori Bibee v. Dburmodas
Ghose,’? where also the minor was the defendant. In this latter case, their
Lordships bad emphasised that recovery could not be had against a minor
under section 65 because there never was, nor could there have been ever a
(valid) contract with him, In other words, section 65 did not govern cases
of personal incapacity,? > But this section applicd where the Junatic sought
to recover the money lent by him.** ‘The ground of decision appears to
have been that here the incompetent person was a promisee while in the
Privy Council case he {thc minor) was a promisor. The earlier judicial
thinking also favourcd a beneficial construction for minors,?® The effect
of Allahubad cases was as follows:—

a) The reported cases related to agreements to transfer land in con-

were

l7!d. at 601,

*®1bia,

"2 Girdbari Singh v, Neeladbar Singh, (1912) 16 1.C. 1004 (Allahabad).
2 Ram Partap Rai v. Ram Phal Teli, (1913} 1.C. 9 (Allahabad). |
*'Kanhai Lal v. Babu Ram, (1910) 8 1.C. 888 (Allahabad).
2LLR, (1903) Cal, 539,

23

B The Law Commission of India, in their thirreenth Report (1958}, has
c0mmended to amend section 65 of the Indian Contract Act. This will be dealt

With later in the rexc,

24
Jugal Kishave v. Chadda, (1904) 1 AlLL.). 43,

25 .
COH“”’"‘"‘ v. Jagaroo, (1888) LL.R. 13 Bom, 50. See excellent note on
Mpetency o Contract in (1904) 1 AlLL.J. 50.
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travention of enactmients, want of a statutory seal in 2 forma)
agreement, marriage brocage agrecment and agreements by persons
incompetent 0 contract,

b} Sections 23 and 65 were seldom discussed and relief was generally
denied to a plaintiff,

¢} The stress was, generally, on illegality under section 23 to dislodge
the plainuff’s claim,

d} The parties were presumed to know from the very beginning that the
agreement was void under the relevant provisions of an Act, t'he
agreenwent was, thus, not discovered to be void at a later date under
section 65,

) The parties, in some cases, were regarded to be in pari delicto, either
because they must have known about the illegality at the date of the
agreement or they had executed it as best as chey could,

The Bombay cascs also have held that section 65 does not govern illegat
agreements. But contrary to Allahabad cases, they held on the facts, a1
least in one case, that the parties had no knowiedge about the prohibitory
enactment when they entered into the illegal agreement.?® In this case,
the order of compensation was also justified on the ground of a stipulation
or collateral promise of payment by the mortgagor to the mortgagee in
case the latter’s possession was obstructed, Giving a concurring judgement,
Heavon, J., emphasised that mercly because an agreement is void, it does
not necessarily follow that it is discovered to be void.
The Bombay High Court has gencrally considered section 65 in detail
while refuting the claim for restitution, This practice was, however, not
adopred in the following two cases: In one case,?” the plaintiff, under an
agreemcent, pave some amount to a married woman to enable her 10 obtain
divorce from her husband and then to marry the plaintiff. The agreement
was held to be contra bonos mores and, therefore, void. Strangely enough
neither section 23 nor section 65 was referred at all. This was repcated
where the lessor in contravention of The Salt Act sub-leased salt pans to
the sub-essee to manuafacture the salt.?® Where, however, parties made a
common mistake based upon an interpretation of an Act in making the
agreement, the agrecment was held to be void on the ground of common
mistake of fact and section 65 applied.?®

26 This was the position in Haribhai v, Nathubbai, A.1LR. 1914 Bom. 102 where the
mortgage bond was held to be void under the Bhagdari Act. The court said that the
defendant did not know that the bond was void. Thus the bond was discovered 10
void "long after the transaction™. id. at 103,

2T pa Vijli v, Nansa Nagar, (1886} LL.R, 10 Bom., 152,
8 temalji Yusufalli v. Ragbunath Lachivam, (1909) 11..R. 33 Bom., 636.

zgsecwmry of State of India v, Sheth feshingbbai Hathi-Sang, 1.L.R. (1892) 17
Bom. 407




= 2 2

W W kW M D 3 -

w

-

Void Agreements and Restitution

]MCL

In two leading cases, the Bombay High Court examined the scope of
section 65 vis-a-vis illegal agreements, Jijibbai Laldas v, Nagji Gulab®® and
(;,,lalu'/.'"m" Pavameband v. Fulbat Hari Cbumll"..“ The cgnstilution of the
court in both these cases was the same, In Jijibbai (decided on March 9,
1909) the agreement wis held to be unlawful since the alicnation of land
was pruhihitcd by the terms of section 3 of the Bhagdari Act, but the
agreement for restitution was held not unlawful, The court said that under
“there is nothing improper in the person, who has paid the
pursuance of such agreement, recovering it back on the dis-
32 he case fell both under the

section 65,

money in
covery of the failure of the consideration.

collateral agreement as well as under section 65. In Gulabchand (decided
on March 23, 1909), there was a marriage brokage agrecment and the
plaintiff sought to recover the amount he had paid te defendant in
consideration of his {the latter’s) promise to marry his niece to plaintift's
son who had died of plague before marriage, The Bombay Iligh Court held
that the word ““discovered” in section 65 “introduces certain difficultics in
the application of the section to an agreement which is void under section
23”23 1t decided the case in plaintiff's favour on a “‘somewhar different
ground.”** Scction 65 was thus, held inapplicable to illegal agreements,

In two Calcutta cases, the agrcements were held bad for fraud and
corruption. In one of these,®® the court said that the defendant

committed fraud upon his employer,“ when he agreed, in consideration
of some property to him from plaintiff, to induce his master to sell four

villages to the plaintiff, ‘The partics werc found to have known of the
illegality when they made the agreement. So section 65 did not apply. [n
the other case, plaintiff was not allowed to recover his Rs100/= which he
had given to defendant for procuring for “'his son the post of a permanent
peon within two years.”®” The court regarded the agreement as unlawful
and void under section 23 because otherwise, “bribery and corruption

aQ
(1909) 3 1,¢, 761 (Bombay: Judgment of 9th March 1909),

31
s,(19o9) 3 1.C. 748 (Bombay; Judgment of 23vd March 1909).
Supra note 30 at 762,

33,

Supra note 31 a1 769,
bef'(};:? The parties were held to be not in pari delicto. The plaiotitf's soo had died

* marriage and the illegal purpose was not performed. The court said:

IUis urged thar the agreement before us was never discovered to be void, but
Was woid ab initio, That, however, is, we think, precisely the case
co“.t‘m plated by the section, where the word — ‘agreement’, is used in sharap
antithesis to the word 'contract” in the second branch of the sentenee .. " Id,,
36749 (Parenthesis supplied),
Nathw Kpan v, Sawak Keori, (1911) [.C, 161 (Calcutea).

36
1d,, at 162,

3s

37
Ledu Coachman v. Hiralal Rose, (1915) 299 1,C. 625, at same page (Caleutta),
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would be encouraged.®® In its view, section 65 can aptly be applied
where an agreement is subsequently found to be void on account of some
latent defect or circumstances unknown to parties at the date of the
agreement, or where an agreement becomes void by circumstances which
supervene,®?

The Lahore High Court discussed the application of section 65 where
plaintitf sought to recover the money paid as masriage brocage to the
defendant who betrothed his danghter to the plainufl’s son.*® The court
refused to aid the plaintiff on the ground that **. . although the martter
has often been the subject of doubt, the prevailing view is that it does not
apply to contracts which are known to be void ab #ritio by reason of the
illegality of the consideration”.*! [n other words, the parties imputedly
must have known of the illegality of their agreement when they made i,
s0 that the agreement was not discovered to be void under section 65,

The Madras 1igh Court has considered the subject — mutter in a series
of cases, In perhaps the carlicst case that of Krishuon v. Sonkara Varma,*?
decided in 1886, the court allowed recovery although the primary agrec-
ment was illegal, on the ground that the collateral agreement of payment
had failed. Here plaintiff had loaned to defendants Rs. 4000/= (the balance
was to be paid later) to enable them to pay off the debt which they had
mncurred in managing the temple property. The court held that che agree-
ment was illegal because this involved the transfer of the defendant’s
hereditary right of management, Neither the plaintff nor did the
defendants know that the assignment was invalid in law. The court
regarded the case as one of mutual mistake of law, but allowed recovery
because of the failure of the collateral agreement, The court assumed that
section 65 does not vary the rule that a party cannot be relieved on the
ground of mistake of law,

in another case, the Madras High treaied the release of debr as a
mistake of fact under section 20 of the Indian Contract Act and granted
relief.*? This section did not apply where plaintiff claimed to recover
money which he had deposited with defendant as security for performing
his wagering agreement. *‘s. 30 makes a wagering contract void ab initio and

to such a class of contracts s, 65 has no application”.*?® The agreement

814, at 628,

Gee 1bid,

40 tiva v, Jowala, AR, 1915 Lsh, 480,
4., at 481,

42| LK. (1886) 9 Mad, 441,

43 Madvas Cousolidated Sugar and Spivit Factovies iLtd., v. William Sissmore Shaw,
{1904) 14 M.}, 443,

ual/cnkatarajn v. Rewmanujam, A1R. 1918 Mad, 163,
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not discovered to be void‘,' :incc the ugrccm;:r;t was void 1.:17 initin, The

Court followed the lioml):%y and Calcutta™” cases 'whlch. had hcl'd

gmilarly. 1t regarded a marriage brocage fﬁgrccmcnt as being rfgamst publie

policy and, therefore, as unlawf}xl am.i vmdt Recovery was refused because
the partics must have known of the illegality when they made the agr:-cv-
mcnl.“’ The court exploded the distinetion, evolved in a Calcutta case,
which allowed recovery (under the doctrine of i pari delicto) in cases of
breaches of positive law or public policy but not in cases involving unlaw-
ful object or immorality. In other words, there are no different shades of
illegal agreements and scction 23 maintains no such distinction,

The Oudh Judicial Commissioner's Court followed the Madras High
Court’s theory of collateral agreement in a case wheve the mortgage deed
was not validly attested as required under section 59 of the Transfer of
Property Act, 1882. In gther words, section 65 would apply where the
collateral agreement failed because the primary agreement had failed due
to illegality. The court did not meet the theory that such a distinction
would amount to enforcement of a void agreement. The Sind [udicial
Commissioner’s Court negatived the use of section 65 (o an agreement,
intended to stifle 2 prosecution, because “‘both parties must have known
that it was illegal to stifle a prosecution™.*?

This period (1872—1920) concludes as follows:

a) In cases of illegal agreements, the application of section 65 was refused.
The distinction between the varying shades of illegality under section
23 was not uniformly adopted.

b) In cases of mistake of fact under section 20 of the Indian Contract Act,
recovery was allowed, but not in cases of mistake of law under section
21.

Wils

24
Parshottam Vebbai v. Chbotra Singji Madhavsanji, [LL.R. (1917}.41 Bom,, 546.
45
Ledu Coachntant v Hivalal Bose, LL.R. {1916) 43 Cal. 115,
46, . .
Stinivasa v. Sesha Afyer, ALLR, 1918 Mad, 444.

Tsee supra note 45, where the court said:

[t is plain that although where money has been paid under an unlawful agree-
ment, but nothing else done in performance of it, the money may be
recovered back, yet this exception will not be allowed, if the agreement is
actuelly criminal or immoral; where the contract is illegal because contrary to
Positive law or against public policy, an action cannot be maintained to
enforce it directly or to recover the value of services rendered under it or
money paid on it”. 1d. zt 120-21,

a3
Ganga Prasad v, Ram Samujh, A.LR, 1918 Qudh 22,

49

M.He‘mmdan Ramakhiomal v, Chellaram Daloomal, (1912) 1.C. 836 (Sind), 837, See
i Mabomed v. Khubomal, (1913) 21 [.C. 517 (Sind), where section 65 did not

4PPly to a sale void ab initio,
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¢) [n cases of illegal agreements, parties, in many cases, were imputed to
have known of the illegality with the result that the agreement was not
discovered 10 be void under section 65,
d) In some cascs, collateral agreements of repayment or recompense upon
failure of the primary agreecment were recognised and rccovery was
allowed because these were not per se illegal.
¢) In some cases, neither section 23 nor section 65 was referred ro at all,
These were, sometimes, cases of marriage brocage agreements.
f) In many cases of illegal agreements, courts refused recovery on the
ancillary ground that the agreement was unlawful under section 23. In
other words, scction 23 was the anti-thesis to section 65; where one
applied, the other did not,
g) [n one case, the court allowed recovery to a minor plaintiff (who wasa
promisee and not a promisor) under the agreement.
h) In some cases, the doctrine of in pari delicio was applied (both on the
faith of English decisions and its recognition under section 84 of the
Indian Trusts Act).
i} In some cases, the court stressed that in order to claim relief the parties
must be ignorant of illegality on the date of agreement,

B, Second Period (1921 to 1973)
The second period begins with the landmark Privy Council case, noted
below, and contains several other Privy Council and High Court cascs.

(i) Privy Council decisions between 1921—1949

This period covers cases decided by the Privy Council on illegality
under section 65 beginning from the year 1921, The Privy Council
heralded a new era in Harnath Kuar v. Indar Babadur,*° by holding for the
first time that section 65 applics to agreements void ab initio, The facts
were that the deceased husband (Rachpal} of the plaintiff (Harnath Kuar}
had loaned to the defendant {Indar Bahadur) a sum of Rs20,000 for the
following litigation in the year 1878: Indar Bahadur had filed a suit in the
court of Deputy Commissioner for a declaration which was decreed in
October 1878, that the alleged will in favour of the issueless widows by
their husband, who was the last male owner, empowering them to adopt
was “void and invalid”,® 1 and that Indar Bahadur was “‘entitled to succeed
10 ... estates on the death of the last surviving widow.”S? In January
1880, on the faith of the above decree in his favour and upon receipt of a

SOALR. 1922 P.C. 403; (1922) 50 LA. 69; (1923) 44 Mad., L.J. 489; the Judgment
of their Lordships of the Privy Council was given by Sir Lawrence Jenkins,

5114, at 404 (ALR..
52 1hid,
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er sum of Rs5,000 in that year, Indar Bahadur (defendant in the
urported to sell to plaintiff’s husband certain villages which
{ an estate under the Oudh Estate Act whereunder the
ly a reversioner, having merely an expectancy interest and
was not competent to tram}fcr the wllggcs. l'n 1911,. the defendant (the
vendor Indar Bahadur) obtained possession of these villages. In 1914, the
plaintiff (Harnath Kuar) sued to recover possession of them or in the
alternative the return of money. The lower courts in India decided against
the plaintiff because at the relevant date, the defendant had no interest in
praesenti to transfer the villages; his interest was merely an expectancy.
On appeal, their Lordships of the Privy Council held that the Deputy
Commissioner by decree could not create a present interest in the
defendant as against an expectancy interest under the above Act. The
plaintiff's claim for possession of the villages was rightly rejected below.
There the refund was barred by limitation, As to refund of money, their
Lordships cautioned that the case had to be decided, not on the principles
of English Law, but under section 65 of the Indian Contract Act. The
plaintiff was held entitled to recover compensation (but not possession)
thereunder and the suit was held to be within time, To arrive at this
conclusion, the court referred to the definitions of agreement and contract
in the above Act and said.

An agreement, therefore, discovered to be void is one discovered to

be not enforceable by law, and on the language of the section, would

include an agreement that was void in that sense from its inception

as distinct from a contract that becomes void.?

In several [ndian decisions, examined below, these words acquired the
status of a statement of law on the subject of restitution in case of illegal
agreements and are referred to in the following pages as the oft-quoted
statement of the Privy Council. In the above case, their Lordships
concluded:

There are materials on the record from which it may be fairly

inferred in the peculiar circumstances of this case that there was a

misapprehension as to private rights of Indar Singh . .. and that the

true nature of those rights was not discovered by the plaintiff or

Rachpal Singh eatlier tham the time at which his demand for

Possession was resisted .., . .5¢

In the following year, Harnath Kuar was quoted with approval by their
'LOI'dShips of the Privy Council in the context of a transfer of an expectant
Interest which was held void in law.5% Harmath Kuar found furcher

furth
present case) p

formed part ©
vcndor was mere

53
i, ut 405,
% 1bid,

is
Attnada Mobay v. Gour Mohan, A.1LR. 1923 P.C, 189,
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support of the Privy Council in Nisar Abmad v. Moban Manucha (1940) 5¢
where the subsequent mortgage of the property was executed without the
permission of the Deputy Commissioner contrary to the provisions of the
Civil Procedure Code and was, therefore, void ab iwitio, The subsequent
mortgage was held to be discovered to be void (on the analogy of Harnath
Kuar, it appears). But ncither this nor any other Privy Council case wus
{expressly) referred to, Section 23 was not mentioned and scction 65
engaged only a minor attention,

Furthermore in Raja Moban v. Manzoor Abwmad®’ {(1943),
judgment-debtor morigaged a village without the written permission of the
Collector contrary to the Civil Procedure Code. The transaction was held
to be an hanest and open one¢ and for ten years the mortgagor had paid
interest to the mortgagee, The Privy Council cited the above decisions with
approval and held that the case fell under scetion 65, Sections 23 and 24
were not alluded to in this judgment, In a case from Palestine, decided in
1948, the Privy Council held that the subscribers were entitled to recover
their money where there had been an wltra vires issues of shares.’®

A careful study of /larnath Kuar reveals, it is submitted with respect,
that it was decided in a different manner and the language of the of(-
quoted statement of the judgment is of wide import, capable of construing
secrion 65 quite liberally as has been done in some later Privy Council,
High Court and Supreme Court cases, It has, however, to be realised that
the remarks therein were made “in the peculiar circumstances of this
case.”5® Within a few months of its birth, the judgment received a highly
inspiring but critical review in an Indian Journal,®®
1. The judgment speaks rhat “the truc nature of those rights was not
discovered by the plaintiff or Rachpal Singh earlier than the time at which
his demand for possession was resisted, and that was well within the period
of limitation.”®" 1n other words, the discovery under section 65 was made
not when the sale deed was purported to have been made but at a latter
date, It has been said that in referring to the period of limitation, their
Lordships did not pinpoint the provision of the Limitation Act which

S8 ALLR. 1960 P,C. 204.

STALR, 1943 B.C. 29; scc generally Hanraj v. Debra Dun M.LT. Co., A.LR. 1933

P.C. 63 dealing with date of discovery of void agreements,
58 Margaret Linz v. Electric Wire Co,, A.LR, 1949 P.C. 51,
5 9Supm note 5S¢ at 405 (ALK,

05¢e critical note on Harnath Kuar v. indar Babadur Singh, in (1923) 44 Mad,, L.J.
41-47), Many of the points of criticism stated in the rext above are based upon this
review which needs to be widely noted,

&' Supra note 50 at 405 (A.LR.)
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ould be artracted in this case, ’
4 The language of the oft-quoted statement is wide enough to put at
zl

ht the decision of their Lordships of the Privy Council in Mobori
“‘fug] where Sir Ford North, delivering the judgment of the Board, said:
B’b;:'is sufficient to say that this section (65) like section 64, starts
from the basis of there being an agreement or contract between
competent parties, and has no application to a case in which there
never was, and never could have been, any contract,®?

While in Mobori Bibee voidness arose due to personal incapacity of the
minor, in farnath Kuar voidness arose “because the subject-matter was
incapable of being bound in the manner stipulatcd"“ In the former case,
section 65 does not apply, in the latter, it does. A foreign scholar, who
reads Hurnath Kuar without the necessary contextuaj reference is bound
to falter in wilderness and may conclude that voidness under section 65
includes agreements which are void due to personal incapaeity ®* 1t
appears from certain remarks of Mr. Justice Bose in a full bench Nagpur
case,®® that since farnath Kaar section 65 applies to all cases of void
agrecments itrespective whether the voidness arises because of illegality or
incapacity to comtact. Mr, Justice Digby, in the same case, howcever,
referring 10 Mobori Bibee, said that the law is scttied by the Privy Council
that “the section (65) presupposes a competency in the parties to
contract, and hence it does not apply to an agreement with a minor™.%7 1t
was, however, in Raja Moban v. Manzoor Abmad (1943) thac the Privy
Council circuitously and without naming Mohori Bibee confirmed it wich
reference to section 65 thus:

The principle underlying s, 65 is that a right to restitution may arise
out of the failure of a contract though the right be not itself a
matter of contractual obligation. If it be settled law that the in-
capacity imposed on a judgment debtor Ly para 11 of sch, 3 is an
incapacity 1o affect his property and not a gencral incapacity to
contract; it follows that the convenant to repay is not made void by
the mere operation of the paragraph.5®

62

Sec stpra note 60 ar 41.
63

See supra note 22: (1903) 30 L.A. 114 ac 124, Parenchesis supplied.
64

Skpra note 50 at 405 (A.LR.),

65

co" 18 Strange that the case of fanardban v. Visbwanath, A.LR. 1927 Nag. 116,
% nc:r"’“.!! enforceability of a promissory note against the minor, where section 65
6:8 eld Inapplicable quoted neither Mohori Bibee nor Harnath Kuar,

Bo:‘:“;“)”' V. Ludheshwar, AR, 1938 Nag. 334, at 344 (column 2; sce remarks of

67
1, a1 355 (column 2; see remarks of Digby, J.), Parenthesis supplied,

6&8
kpra note 57 qr 32, Emphasis added.
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3. The judgment does not discuss whether the discovery of an agree-
ment s confined to cases of mistake of fact or mistake of law. The
pleadings of the parties had raised rival contentions in this behalf,®” Any
dircet statement of their Lordships on this subject would have removed
misty clouds so that the landscape of section 65 could be clearly visible. If
strict regard be had to the remarks of their Lordships in Harnath Kuar that
there was misapprehension as o the private rights of Indar Bahadur Singh
(which was created by a declaratory decree of the Deputy Commissioner
in his favour and where the words “heir” and “entitled” were used) then
section 65 covers cases of mistake of fact alone and certainly not cases of

mistake of law.

That the mistake as-to private right is a mistake of fact and not of
law is well-established in common law jurisdictions. In England, ics
authority was founded by the [louse of Lords in Cooper v, Phibby.""

**la Harmath Kuar v. Indar Babadur Singh, as reported in the Law Reporrs,
(192223} val, 50 Indian Appeals 69, at 73, De Gruyther, K.C. Parikh, and CS,
Chaudhuri for the respondent said, inter alia:
The appellant has no rights under section 65 of the Indian Contract Act, 1872,
That section does not relate to an agrecment which was void in law, as this
wasy, when it was made; it relates only to one which is found to be unenforce-
able owing to the discovery of some fact; for instance under section 20, by it
being discovered that there was a common mistake of fact. fd,, a1 73,
Referring to section 65, Sir George Lowndes X,C, in reply said;
The section is not in terms confined to a discovery of fact. Id,, at 73,
la Thakurain Harnath Kawr v. Thakur fndar Bubadur Singh, as reported in (1923) 44
The Madras Law Journal 482 (P.C.), the reply is as under:
The contention that the discovery should be one of tace and not of law cannot be
sustained as the words of the section are wide enough to exclude this contention.
id,, at 491,

70(1867) L.R. 2 H.L. 149, As 10 India, see Pollock and Mulla, Indian Contract and
Specified Relief Acts 192 (9th edn, by Mr, Justice ).L. Kapur 1972). There are many
Indian cases on the subject, See, for example, Ram Chandra v. Ganesh Chandra,
A.LR, 1917 Cal. 786 (there was a doubt whether mineral rights could be transferred
in view of certain Privy Council decisions); Appavoo v. S.L.Ry. Co, ALLR. 1929 Mad.
177, at same page: Ramanujulu v. Gajaraje, ALR. 1950 Mad., 146 (here mistake
arose because of an earlier decision which was overruled by o later full bench
decision, The sale and mortgage transaction was executed between the dates of two
decisions in 1935.) In chis case, single judge Mr. Justice Viswanathan Sastri said:
[t is said that a mistake of law does not vitiate an agreement as all persans are
presumed to know the law, Like most maxims of the law, the maxim, that
ignorance of law does not furnish an excuse or defence, has but a limited
application and it is not proper, in my opinion to feteer the law by maxims of
this kind",
id. at 148, In Balaji Ganoba v. Annapurmabai, A.L.R. 1952 Nag. 2, 3—4,
single judge, Mr. Justice Deo said that in view of the general language of
section 21, Contract Act relief is not given against a mistake of law. However,
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rding to an American jurist, Professor Corbin, “mistake
" erson's existing legal rights is treated as a mistake of fact in
B a. P whether . . . restitution should be decreed. This is true even
,‘dctcm;'“[‘l':f mistake as to rights was directly caused by a mistake or
‘$::incc of some general rule of law”.”! This may make the distinction
petween M

stake of fact and mistake of law very thin.
The impression,

urthermore, €0

however, that Harnath Kuar is confined to cases of
mistake of fact alone is substantially nullified when it is borne in mind
that their Lordships used these words in the context of the law of
limitation and also if regard is had to their oft-quoted statement.

4, The recitals in the sale-deed purport to suggest that the imperfect
pature of the transaction was known to the parties because the vendor’s
liability to give possession thereunder arose only when he received the
possession of the villages (which he did in the ycar 1911).

While Harnath Kuar opened the door doubtfully for recovery in all
cases of illegal transactions, two of the later Privy Council cases, where the
agreement was clearly void for lack of permission of the Collector under
an cnactment allowed recovery under section 65, In these two cascs, the
agreements were unlawful within the meaning of scction 23, hecause if
enforced they would defeat the provisions of the Code of Civil Procedure,
In these cases, section 23 was not mentioned. The Privy Council had no
occasion to deal with other kinds of illegal agreements which may be void
due to stiffing of eriminal prosecution or dealing with a penal statute or
breach of a mandatory provision or affront to public safety and tvan-
quality. Nevertheless the Privy Council cases constituted a milestonc on
the road to restitution for illegality and the former trend of the Indian
High Courts sometimes not even to discuss section 65, while dealing with
refund, received some jolt,

1i) Law Commission {1958)

In 1958, the Law Commission of India expressed its unhappiness over the
interpretation of section 65 by the Privy Council in Mobori Bibee, which
had the necessary effect of protecting thc minor completely in all

—

m‘odem authority has shown that the doctrine in question is not acceptable
without rather large qualifications”, 1d., at 3. See Hemumal v. Hydevabad
Commireee, AR, 1920 Sind 59, where the court said that , .. the mistake
of the parties in supposing that the Municipality had power to acquire the land
under section 92, Municipal Act, is really a mistake of fact and not a mistake
of law ., " 14, ar 60,

191:9‘? to Pakistan, see Shaukat Mabmood, the Contract Act 151 (1st. edn.

71
See 3 Corhin, Contracts section 620 at 770—71 (1960),
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circumstances (including in a case of fraudulent misreprescntation of g
age by him), There is no other section in the Contract Act whereunder the
minor can be Hable for restitution {excluding, of course, the case of
necessaries of life), The Law Commission staced:
We feel that the Judicial Committee had not correctly interpreted
section 65 and we are of the opinion that an agreement is ‘void’ or ‘s
discovered to be void' even though the invalidity arises by reason of the
incapacity of a party to contract, We recommend that an Explanation
be added to section 65 to indicate that section should be applicable

where a minor enters into an agrecment on the false representation that

he is major,”?

[t reccommended thus: T2
“For section 65 of the principal Act, the following section shall be
substituted, namely:
65. Obligation of person who has received advantage under void agree-
ment or contract that becomes void or is avoided,
Where an agreement between partics competent to contract is dis-
covered to be void, or when a contract becomes void or is avoided by a
party entitled to do so, any person who has received an advantage
under such agreement or contract is bound to restore it or to make
compensation for it, to the person from whom he has received it
Explanation 1 —

An agreement which is void by reason of the wiimority of any party
thereto is governed by provisions of this section, if the agreement is
entered into by the minor falsely respresenting that be is major.

Explanation 2 —

An agreement which is void by reason of non-compliance with any
requirement relating to form or sanction of any authority, pre-
scribed by or under any law, is governed by the provisions of this
section,”

This recommendation, however, has not yet been discussed in the
indian Parliament. It may be remembered here that the new Specific
Relief Act, 1963, has inserted the following provisions in section 33(2)(b)
at the instance of the Law Commission: ,

Where a defendant successfully resists any suit on the ground — that the

agreement sought to be enforced against him in the suit is void by

reason of his not having been competent to contract under section 11

of the Indian Contract Act, 1872, the Court may, if the defendant has

received any benefit under the agreement from the other party, require

72 .
Law Commission of India,
724, a8y,

Thirteenth Report 20 (1958),
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pim to Testore, SO far as may be, such’bcnefit to that party, to the
extent 10 which he or bis estate has benefited thereby.

The re-wording of section 63, it is submitted with respect, is open to
everal objections: .

pirst, the words ‘“‘between parties competent to contract”, would
ses where the parties are not competent to contract under a
c.g., a transfer of land by an agriculturist to a non-agriculturist
a scheduled caste to a member of non-scheduled caste

S

exclude ¢
lcgislminn.
or by # member of : ‘
in violation of a supposed protective legislation which prohibits such

transfer. Perhaps this is not the object of law. reform. It would be better to
rephrase the above words as: “between parties competent to contract
ander section 11 of the Indian Contract Act, 1872". This will no doubt,
allow restitution in the circumstances exemplified above, Both the above
phrascologics, however, make section 65 out of bounds for the minor even
though he is a promisce — plaintiff, This does not appear to be the
intention of the Law Commission, In fact, as stated earlier, some IHigh
Courts in [ndia have allowed recovery to minors in such cases, Rethinking
is, therefore, necessary to avoid the harm which may be caused 1o the
minor or his property if the above recommendation is accepted without
the desirable amendment,

Second, the words “is avoided by a party enditled to do so” would
include cases of voidable agreements for which section 64 makes a
complete provision and for which the commission has suggested no
change, Perhaps the recommendation is intended to caver thase voidable
cascs where there is legislative option to a promjisee under which if he
avoids the agreement he becomes entitled to claim benefit under section
65,

Third, explanation 1 should be re-worded so as to be a proviso to the
main section to conform to the intention of the recommendation.

Fourth, cxplanation 2 should then be renumbered as explanation 1.
Lastly, it is not understood why a minor should escape restituting the
thing or money if it is traceable with him at the date of the notice or
institution of the suit even where he did not make fraudulent misre-
Presentation of his age, provided ‘that the claimant was innocent or
guiltless.

The Law Commission thought that section 65 would not be applicable
10 illegal agreements.

After the decisions in Harnath Kuar and other Privy Council cases, it
was left to the High Courts in India to apply the precedents, 1t now
temains to be seen how Harnath Kuar was interpreted by Indian Courts,
until the matter was clinched by the Supreme Court of India in 1974.

iii) High Court Decisions (1922 to 1973)
In the fifty years following /laruath Kuar, very many cases sought relief
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under section 65, Obviously all these cases cannot be examined. The study
will, therefore, be limited to selected cases.

After the decision in Hlarnath Kuar and other Privy Council cases, one
notices a great change not only in the trend of decisions generally, but also
in the manner of arciving ar decisions. Sections 23 and 24 ceuse to be
discussed even when section 65 is held to be inapplicable. The attention of
the Tligh Courts, as one would have naturally expeeted, is focussed both
on facts and the oft-quoted statement of the Privy Gouncil in Harnazh
Kuar, The' High Courts which have still barred compensatian for unlawfu)
agreements regard this case as having been decided in the context of
mistake of fact or misapprehension of the private rights of the party. In
same of these cases, the oft-quoted statement finds no place. Judicial
decisions cxtending the scope of section 65 to illegal agrcements are
numcrous. lollowing the oft-quoted statement in Harnath Kuar,
Hyderabad, Nagpur, Gujarat and Rajasthan decisions extended the
principle of restitution to illegal agreements. Andhra Pradesh and Patna
decisions were sometimes conflicting. The Madras Iligh Court largely
followed the old view, but has, on the whole, applied the above case quite
Jjudiciously and cautiously,

In Babadur v, Mobamnad Din,"* the sole yuestion before the Lahore
High Court was whether the vendee who had protessed to be an agricul-
turist and was later found to be non-agriculturist could recover the price of
the land (which he purported to buy) from the vendor, although it was
opposed to the Punjab Alienation of land Act, The court held that che
case fell within section 65. k¢ distinguished this case, where the transaction
was merely void, from the Allahabad decision in Har Prasad v.Sheo Govind
where the agreement was “forbidden by the provisions of the Agra
Tenancy Act™.”® In Prabbu Mal v. Babu Ram,’® the court had no
difficulty in dismissing a claim based on an illegal transaction where the
parties had known its nature.

In the posi-Harnath Kuar era also section 65 was held not to be
applicable against a minor, although there was no such bar when he was a
plaintiff,””

7% A.LR. 1934 Lah, 979,
7S ALR. 1922 All 134,
7 A.LR. 1926 Lah, 159; L.L.C, v, K.A. Madbava Rao, A.LR. 1972 Mad. 112,

""See also Mr. Bachai v. Hayat Mobammad, A.LR. 1937 Oudh 521 where the court
held that the vendee knew that the minor had a certified guardian, Also section 65
was not to be enforced against a minor. But section 65 would apply where cthe suit is
by a minor for restitution or compensation, See A.A, Kban v, Ameer Kban, A.l.R.
1952 Mys, 131; Uttam Chand v. Mobandas, A.LR, 1954 Raj, 50,
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[n an early Madras case,”® involving transfer of a spes successionis, the
agreement was regarded as void and fur.lnddcn undcl" the Transfer of
property Act but (h.c amount .was held rc(undal)l? (Sul)J'CCl, of course, to
the law of limitation), Section 65 was held |nap‘pl‘mlnl)lc where the
agreement was void unde:: the I"ur:vl)m'd Contract Prohibition Order, 1943,
if the partics knew of the illegality.

The Madras High Court refused to apply section 65 to an illegal agree-
ment, being in contravention of an Act for which criminal penalties were

covided 8 1n this case, the plaintiff paid to the defendants certain
amounts for purchasing benami in the latter’s names three shops wherein
business had to be managed by the plaintiff. The plaintiff then asked the
defendants to execute a deed of wansfer in his name which the defendants
declined. The plaintiff, thereupon, claimed recovery of the abave amount.
The Madras Division Bench, confirming the decision of the single judge,
held that the arrangement that the plaintiff should manage the shops for
which the defendants had a licence to sell winc was a contravention of the
Madras Abkari Act, for which the Act provided the penalty, Thus the
agreement was illegal and the plaintiff could not recover his claim. The
court did not refer to Harnath Kuar but distinguished the instant case
from its earlier decision,®! where the lawyer’s agreement with the client
for charging of the fee was neither in writing nor filed with the court,
although this was required under the Lcgal Practitioners Act. The court
allowed the lawycr’s claim for reimbursement. The Madras High Court
maintained the line of reasoning which it had adopted in an earlier case in
Chemnayya v. Janikamma,®? where a partnership between plaintiff and
defendant in viulation of the prohibition under the Ablari Act was
declarcd as illegal and void ab initio, The court, rcfused to decree refund
of money to plaintiff because scction 65 does not remedy unlawful agree-
ments,

In 2 recent case (1970),%% the full bench of the Madras High Couart
considered only one case — that of Harnath Kuar — and held that its

18

Auryaprabbakara Rau v, Gummaudy Sanyasi, A,LR. 1925 Mad. 885,
19

Russain Kasam Dada v, V.C, Association, A.LR, 1954 Mad. 528.

*®Venkata Subbayya v. Attar Sheik Mastan, AR, 1949 Mad, 252, In
Laksbmanprasad, v, Achuttan Nair, A LR, 1955 Mad, 662, the customer could not
tecover the price of the car in excess of the control price but in Somwsj v. Jethamal,
A.LR. 1957 Raj 392, the tenant could recover the amount in excess of the standard
rent fixed under the rent control legislation,

81
Thangammal Ayiyay v, Krisbnan, ALR. 1930 Mad. 132,
82
ALR. 1944 Mad, 415,
83
Boasd of Revenue v, B.P, Eswaran, A.LLR. 1970 Mad. 349 (F.B.}
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principle was applicable where there was a conveyance simpliciter and the
title of the vendor failed; it would not apply where there was a conveyance
(wherein the title failed) and also an indemnity agreement. The latter wag
a composite deed wherein the partics fixed liquidated damages or specified
compensation with or without the sources of compensation. The collatera|
agreement could he operated upon independently of section 65,
In Indevjit Singh v. Sunder Singh,®* a single judge of the Rajasthan
High Court'made a thorough examination of the problem of illegality and
recoverability in the light of numerous decisions, including Privy Council
decisions, but not including Harnath Kuar, ere the agreement was held
illegal under section 23 and had been partly performed. The defendant had
a valid permit for plying buses on a certain route, e entered into a
partnership agreement with the plaintiff as to this business. The plaintiff
filed a suit claiming the amount that he had given under the agreement,
The wial court decreed the plaintiff's claim partially. On appeal, the
District Judge reduced the amount and held that the partnership agree-
ment was illegal because it amounted to a transfer of the permit of the
vehicle, but granted relief to the plaintift under section 65. On further
appeal, the Rajasthan Iligh Court held that the agreement was illegal, being
in contravention of scction 59 of the Motor Vehicles Act and was an
offence thereunder but the illcgality was known to the parties when they
made the agreement, In a brilliant judgment, the learned judge referred to
the definitions of *“void” and “becomes void” and remarked that these
definitions covered “all void agreements,”® In his view, therefore,
agreements void for unlawful consideration or object could not be
excluded from section 65, The plaintiff, therefore, lost the appeal, though
he won on the abstract principle of the law,
The new trend of widening the scope of restitutien started forcefully
with the unanimous judgment of the five judges in a full bench decision of
the Hyderabad Iligh Court in Budbulal v. Deccan Banking Co.2% In this
case a promissory note was payable to bearer on demand and was hit by
the Hyderabad Paper Currency Act. its contravention was an offence
punishable with fine. The plaintiff claimed recovery on the pronote and
defendants pleaded illegality, Jaganmohan Reddy, )., (as he then was) with
whom other judges concurred (Siadatali Khan, )., gave a scparate
concurring judgement) held that the agreement was void and discovered to
be void under section 66 of the Hyderabad Contract Act which
corresponded 1o section 65 of the Indian Contract Act, He did not agree

%% A.LR. 1969 Raj. 155,
ssld,, ar 159,

38 A.1R. 1955 Hyd.. 69,
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1 the view of pollock and Mulla that agreements which were void under
wlth. 23 (relating to unlawful consideration) of the Indian Act, did not
::lcltl::dcr the recovery provisiorfs. 'l‘l.w Icz}rncd judge also drew support
from Harnath Kuar and other Prfvy (.uunch cases, It was found as a }a.(.‘l
¢hat the parties had regarded their transaction as legal when they made it,
and the defendant did not deny the legality even when the suit was
Jaunched. The agreement was thus truly discovered to be void under
section 66 of the Hyderabad Contract Act, The plaintiff’s claim was
decreed, Siadatali Khan, J., also followed Harnath Kuar, in the light of the
oft-quoted statement, tO allow refund in cases of unlawful agreements.

Hyderabad's Budbulal became a torch-bearer to an Andhra (division
pench) decision (as also to the Rajasthan case afore-mentioned) in
Sivaramakrishnail v, Narabari Rao.®” Here the plaintiff sold to defendant
1, some bags of paddy in criminal breach of the Madras Foodgrains
procurement Order, 1947. The trial court found that the agreement was a
breach of the above Order because the defendant had no licence and the
plaintiff had no knowledge of the illegality. The plaintiff's claim was
decreed. Budbulal was approved and Haruath Kuar was omitted. The
Andhra lligh Court reversed its earlier decision®® which had maintained
the distinction between merely void and unenforceable agecements on the
one hand and unlawful and illegal agreements on the other, Thus secrion
65

does not recognise the distinction between a contract being illegal by
reason of its being opposed to public policy or morality and contract
void for other reasons. The section is couched in wide language and
talks of void contracts in general. There does not seem to bec any
ground for differentiating one contract from the other in regard to the
applicability of that section.®?

In a subsequent Andhra decision,”® a single judge, BhimasanKaram, J.,
held section 65 inapplicable where the defendant had not received an
advantage under the agreement. He made an obiter attack on the
aforementioned earlier Andhra case, because the decision therein was
“clearly subversive of the very foundations on which the administration of
justice according to law rests — that no litigant can plead ignorance of
law”*! He strongly adovated the setting up of a full bench when, in
future, such questions arose and felt that the Hyderabad rcasoning which

37
A.LR, 1960 A.P. 186,
38, .
895n7amu;u v, Deputy Registrar of Co-Operative Societies, 1957 Andh. L.T. 607,
Supranote 87 at 189,
S0, .
9 Krisbna Rao v, Kodandarama, AR, 1960 A.P. 190,
1
id, ar 193,




126 Jernal Undang-Undang [1978)

was followed by the Andhra division bench “was based upon some
decisions of the Privy Council which did not consider the applicability of
section 65 to agreements falling within section 23 of the Contract Act.”??
It is submitted with respect that decisions of the Privy Council in some
cases to allow the transfer, purportedly made by the judgment debtors,
without permission of the Collector, did defeat the provisions of the Civil
Procedure Code under the above section 23. The Privy Council cases,
howcever, did not encounter other types of serious illegality.
In a more recent High Court case,”? the plaintiff transferrcd hig
telephone to be installed at the defendant’s premises without the sanction
from the government and this constituted an offence subject to penalty.
The plaintiff claimed recovery of the amount of telephone bills, Tt was
decided that the illegal purpose had been carried out and there was no
locus poenitentize between parties to enable the plaintiff to recover.
Section 65 was not discussed. But the lower court had refused recovery to
plaintiff becausc the agreement was illegal under section 23,
The Gujarat High Court in Mobanial v. Yakubkban®® affirmed che
judgment of the lower courts and gave relief although the (agreement for)
scttlement of the amount between parties hit the Bombay Agricultural
Debrors Relief Act, The court followed ffarnath Kuar and postulated that
after this decision there was no scope for the argument that section 65 did
not apply to agreements void ab initio,
Perhaps the earliest full bench decision in India which grappled with the
statutory restitution in cases of illegal agreements and followed Harnath
Kuar is the case of Asaram v, Ludbeshwar,®" decided by three learned
judges and presided over by the Chief Justice in 1938, Acknowledging the

*21bid,

*3Seetbramasasiry v. N. Kahwar & Sons, A.LR. 1968 A.P. 315. Sec Manikyam v. M.
Satyanavayam, A.LR, 1972 AP, 367 whete the court did not discuss the section but
disallowed compensation under scction 70. It distinguished thereunder different
shades of illegality, one capable of being relieved and the other not (being serious).
The difference, however, may have heen occasioned by the use of the word
“lawfully” which occurs in section 70 bat not in section 65, In R. Pallamsetsi v. 1.
Srivamulu, A\LR. 1968 A.P, 375, agreement to celebrate the marriage of two minors
was held to be against section 23 of the Indian Contract Act, being opposed to public
policy and also being opposed to section 5(3) of the Hindu Marriage Act. Refund was
allowed because the illegal purpose had not been partly performed. See also
Satyanavayana v. Appa Rao, ALR, 1966 A.P. 209, money was held not recoverable
where it was invested as a capital to carry on an illegal partnership. Here partnership

had run for about two years, See Gurunadba Rao v. B, Rosaiah, A.LLR, 1959 A.P.
277,

*ALR. 1967 Guj. 46,
"5 ALR. 1938 Nag, 335,
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o of Harnath Kuar, the full bench held that section 65 applied to
“thom):'ccmcnts. The court had the power to adjust equities between the
W’Gfﬂ:%vhcn the agreement failed due to illegality. In such a case, the
. was not enforcing or recognising the illegal agreement, In his
::::rtatc judgment, l)igb'y. N argtfed that schion 2.3 w!1ich dcclarf.ts thu
weyery agreement of Wh'lCh the object or consideration is unl-awffil'l’s;zmd
... lays down a legal right and not a procedure for enforcing it. In

other words, section 23 provides the legal right and section 65, the

temedy. ) , .
The earlier reaction of the Patna High Court as represented in Dbanna

Mundia v. Mt. Kosila Banian,97 was to rtestrict the ratio of Harnath Kuar
10 its facts and to interpret it as a case “on mutual mistake of the parties
as to the true nature of the rights of Inder Singh."g 8 The court, therefore,
omitted the oft-quoted statement of the Privy Council and dwelt on the
reasoning relating to misapprehension of private rights of parties. In
Dbanna Mundia, plaintiff transferred his holding to defendants in
contravention of an Act which required transfer within the members of
the same community, The defendant was not allowed resticution. For if
section 65 applied, “the door will be lefc wide open for evading the
provisions of statues”.’® 1t further held that the parties must be presumed
to have known when they made the contract that the agreement was
contrary to the statute, Old decisions, prior to Harnath Kuar, were cited
but other Privy Council cases were not noted.

The later decision of the Patna High Court in Abbi Singh v. Daro
Bbogta,'®® however, fell in line with other High Courts. Although the
facts were similar to the above case, that case was not referred at all in the
instant case. Allowing the plaintiff to recover possession of the property
from the vendee, subject to his return of money, the court said that the
Privy Council had “repeatedly held”!®' that section 65 applied to the
situation in hand, Refund was allowed not on the maxim, he who seeks
quity must do equity, but on the principle of restitution embedded in
section 65,

pn the peculiar facts of a case, the Allahabad High Court allowed
Plaintiff to recover his deposit because the transaction was not known to

9
id,, at 354,

97
”A.I.R. 1941 pax, 510,
1, ars512,

v
Id arsyy,

10p
mll\.I.R. 1952 Par, 455,
id,, at 43¢,
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be illegal to the partics when they entered into jt,' ®?

The Calcutta,'®? Madbya Bharat!°? and Assam High Courts' 0 have
said that section 65 does not apply where the agreement is void for
illcgality. The Bombay High Court did not extend the principle of
restitution to fraudulent agreements.'®® The result applicd because the
agreement was fraudulent as against the real heir and also it stifled 5
criminal prosceution for forgery, a non-compoundable offence.’®” The
court regarded Harnath Kuar as applicable to agreements void ab initio, |
its view, however, its ratio was limited to cases of misapprehension of
private rights and certainly this Privy Council case was not to apply where
the parties knew from the beginming about the ilicgal nature of the

agreement. Thus recovery will be refused if agreements are “tainted with
fraud or other moral turpitude”,’ ®#

A case before the Kerala High Court fell within the ambit of
impossibility of performance so that recovery was allowed under scetion

"2 National Chamber of Commerce v, Nitya Nandan A.1R, 1963 All 294. For a
proper appreciation of the facts of this case, see the report. See Audbesh Singh v,
Rajeshwari Singh, ALR, 1951 Ail. 630, where plaintiff was made liable ¢ Pay
compensation to defendant and the Privy Council case of Moban Manicha v.
Manzoor Abmed, AJR. 1943 P,C. 29 was cited.

Io’Ana:b Bandhu v. Dominion of Mmdia, ALR. 1955 Cal. 626, related 1o the

constitutional requirement of a farmal contract. Section 65 was held inapplicable
because the agreement is not discovered to be void, The court stressed that if this
scction applied to such a case section 65 would have said: "whenever an agrecment is
void" and not “discovered ro be void' Id,, at 629,

%00 the Madhya Bharat case of Ranjeetsing Murlisingh v, Ramial Shivial, ALR.

1951 M.B. 113, plaintiff gave to defendant, a jobber in u mill, Rs 60/ on the latter's
Promisc to arrange a permanent job for him in the mill. Plainciff {thereby) got a
temporaty job and was dismissed a month later. The court held that the agreement
was against public policy under section 23 and therefore section 65 did not apply.
Havnath Kuar was distinguished on facts,

105gee N, Purkgyastha v, Union of India, AR, 1955 Assam 33, where the court

said that in case of illegal agreements under section 24, “'section 65 may not apply”™
i, at 43,

mGRua'mgowda v. Gangowda, ALR. 1938 Bom. 54; Bhiku Appa Kura v.

Dattatrayya Chandrayya, A.LR. 1947 Bom. 392, approving the first case at 394,
’OTRudmgawda v. Gongowda, ibid,

1 . " =
85ee supra note 106 at 394, In fact, the coucr after affirming its earlier decision,
snpra note 106, said:

"Obviously section 65 daes not apply to agreements which are void ab initio g
1bid,
This uppears 10 be a contradiction with the dictun in Harnarh Kuar. The remarks of
the honourable court seem to refer only ta illegal agreements under sections 23 and
24 and not to other agreements which are merely void ab initio,
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5109 Regarding the meaning of the phrase discovered to be void, it
65.
cxplﬂincd:

It s true

ggrcemcnl

that parties are presu med to know the law. When an
is entered into for an illegal purpose or with an illegal object,
the parties must be presumed to have. k'no‘wn that such purpose or
object is illegal and in such a case even if it is pleaded that the parties
hiad not actually known that the contract was illegal, section 65 cannot
have application as the case would not be one where agreement was
wdiscovered to be void.''®
This principle thus enunciated did not apply to the instant case which
concerned mere want of authority that may not be presumed to be known
to the other. In other words, there are different shades of void agreements,
requiring different treatments.
(The study of restitution in cases of formal agreements is beyond the
scope of this article).
- The above discussion exhibits overwhelming trends among the High
Courts in India to construe Harnath Kuar as giving relief for even unlawful
hgreements under section 23, Some judicial caveats have refused refund in
cases of fraud, public policy and moral rurpitude. Cases treating the above
Privy Council case as one of mistake of fact are in singular minority.
» Reasons, for and against refund, in cases of illegal agreements are spelt
out below:

T

For recovery

1, The Indian Contract Act, “defines and amends certain parts of the
law relating to contracts”.'!! Therefore the old rule that “the loss will
remain where it lies”,! ' 2 no longer holds good.

2, Section 65 is a remedial section which enacts equity of reimburse-
thent and restitution.' 13 It should be liberally interpreted,' '

. Section 23 related to legal rights and section 65 to their remedy.

109 .
_ Ayissa v, Prabbakaran, A.1.R. 1971 Ker. 239 (concerning contract of sale by an
‘incompetent guardian on behalf of minor),

}
1954, at 242,
111 Se
e preambie, Indian Contrace Act, 1872,

112
See Asaram v, Ludbesbwar, Supra note 66, at 355, These are the remarks by Mr.
Justice Digby.

13
See Punjab Government v. Baij Nath, ALR. 1945 Lah. 164, ac 168, where Mr.

Jllstice Mahgj‘n said;
Section 65, Contract Act, only modifies the rule of equity which is otherwise
-Well-known,

114
Cou ¢ Ne Purkayastba v. Union of indis, supra note 105; Ram Nagina v. G.G. in
Council, ALR, 1952 Cal, 306,
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4. When a courr deerces refund, it does not enforce the illegal agree-
ment, but merely restores the partics to their status guo ante position,
5. InaNagpur case, Digby, J. made a forceful plea for refund thus:
On the applicability of S, 65 to illegal agreements, the authoritieg
against its application are for less convincing than might ar first sighy
appear and 1 have not succeeded in finding any reported case, which i
the light of the law as now established that a void agreement is dis.
covered to be void on the date when it is made and that s. 65 applies to
agreements void #b initio disposes of the simple and convincing
reasoning (in Gulab Chand Pavam Chand v. Fulbai, (1909) 3 1C.
748)” 15
6. The refund for illegal agreements in supported by the oft-quoted
remarks in Harnath Kuar''®
7. The matter has to be decided without reference to English law.'!7
8.  The language of section 65 is plain and does not exclude recovery in
cases of illegal agreements. This section, however, does not apply against
the minor, though it applies where he (as plaintiff) claims refund,
9. Sections 10, 23, 24 and 70 of the Indian Contract Act use the word
lawful or lawfully which is absent from section 65.
10, Section 72 of the Indian Contract Act allows compensation in case
of mistake of fact as well as mistake of law.’'® This analogy may be
applied to section 65,
11.  The maxim ignorance of law is no excuse Ggnorantia juris neminem
excusat) has a restticted scope and applies
for if this were not so it would become often impossible to get enforce-
ment of the law against the delinquent, but the maxim does not extend
to beyond making it impossible for the delinquent to plead ignorance
of the law as a justification for his breach and thereby escaping either
the penal consequences or other consequences visited by that law. It
does no more than that,''?

”SSupm note 112. Parenthesis supplied, The reference, however, iy based on the
language of the judgment,

"16pid, In fact, this is the direct or indirect reasoning of other Privy Council cases

also,
117

Rarnath Kuar v. indar Babadur, A [.R. 1922 P.C. 403,
M8 Giate of Madras v. Gannan Dustkerley & Co,, AR, 1958 §.C, 560,
Y19 National Chamber of Commerce v. Nitya Nandan, supra note 102 av 299, See
Lord Denning in Karivi Cotton Co. Ltd., v. Ran Chboddas Keshavji Dewani, 1960
AC, 192 at 204, where he says that “it is not correct to say that every one i$
presumed to know the law. The true position is that no man can excuse himself from
doing his duty by saying that he did not know the law on the matter, lgnorantia juris
neminem excusat”, Quoted in the above Allahabad case, ibid.

Y S
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inst recovery : -
Again Section 65 Was intended to be applied to cases of mistake of facts as

sl;owﬂ by its illustration {a). When an agreement is il]ega! or uplawful s
void ab tnitio, There 18 thus no question of agreement ben.\g.dlscovered to
be woid under section 65, In Anath Bandby v, Dominion of India,
Mukharji, Jos said: )

That the word discovered to be void is not a cloak or excuse for

jgnorance of law at the time of the contract. The word ‘'discovered”

must . . . mean that with available materials at the time of the agree-

ment it could not be knmown that the agreement was void but

subsequent materials or events not available at the time of the

agreement, disclose that it was void, and even void to such an extent

¢ renders it void ab initio, ' 2 ¢

.The learned judge drew support for his conclusion from illustration
appended to section 65, including illustration (a) as indicated earlier." 2!
& 1t would spoil the administration of justice if a party could success-
fully plead that he (or both the parties) did not know that the agreement
was illegal when they entered into ic.' 22
3. Restitution in cases of illegal agreements under section 65 means
tecognising them contrary to the pravisions of section 23. In other words,
téstitution permits indirectly what has been prohibited directly. It would,
In many cases, frustrate the objects of the concerned enactments. Agree-
ments involving bribery, criminal~offences, moral turpitude and those
bagically upsetting the foundations of a civilised society should not be
oncouraged by permitting refund.

:There are thus some weighty arguments for an against recoverability for
illegal agreements,!?3

C. Third Period (1974 10 1977)

i) Supreme Court decisions

The question of recovery for illegal agreements arose before the Supreme
Court in a couple of cases'?! in 1974 and was elaborately discussed in

120
ALR, 1955 Cal, 626, at 629,

I —
h Stration (a) to section 63 reads:
P2ys B 1,000 rupees in considerstion of B's promising to matry C, A’s daughter,

Is dead av the time of the promise. The agreement is void, but B must repay A
the 1,000 rupees,

122 .
See Krishna Rao v. Kodandatama, supra note 90,

23
v N‘.ﬂ"‘ 10 the meaning of the word “discovery™, see National Chamber of Commerce
* Mtya Nandan, supya note 119,

124
S : IS -
Pra ¢ Kuju Collieries v, JharKhand Mines, supra note 5; Ramagaya Prasad v. Murli

:‘::’-i S#pra note § wherein the leading full bench decision of the Hyderabad High
$ N Budbulai v, Decean Banking Co., Ltd., A.LR. 1955 Hyd. 69 (supra noted in
text) was approved,

th,
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Kuju Collieries v, Jharkhand Mines,"*% A bench of three judges'?¢ here
approved the full bench decision of the [ydcrabad High Court ig
Budbulal, one decision of the Andhra High Court' 7 and their own eatlier
decision' >® and held section 65 applicable to illegal agreements.

In this Supreme Court case, a lease was granted in contravention of
section 4 of the Mines and Minerals (Regulation and Development) Act,
1948 which made the lcasce void. The lessee claimed refund of money. The
trial court found that plaintiff was alrcady in the business of mining; he
had the benefit of the legal advice of lawyers and solicitors had drawn up
the lease-deed, Tt held, therefore, that the plaintiff could mot plead
ignorance of the law. Plaintiff was non-suited, The High Court upheld this
judgment, stating that neither section 65 nor scction 72 applied, On
further appeal, the Supreme Court approved Harnath Kuar (and the oft-
quoted statement of the law therein) but held that in view of the above
findings, the agreement could not be said to have been discovered to be
void at a later dace: ““. . . the plaintiff was already in the business of mining
and had the advantage of consulting its lawyers and solicitors. S¢ there was
no occasion for the plaintiff to have been under any kind of ignorance of
law under the Act and the Rules” '#® The Supreme Court agreed with the
trial court “that the plaintift should have been aware of the illegality of
the agreement”.! 2% No contrary decisions were discussed,

This case established that refund may be claimed, if other ingredients of
section 65 are complied with, even if the breached swatute provides for
penal consequences. The {lyderabad and Andhara decisions, which bore
the Supreme Court’s imprimatur were clearly cases of this nature, Also the
knowledge of law at the relevant time must be proved as a fact or the
circumstances must be such that can reasonably impute such knowledge to
the parties, It, therefore, appears that if a client, already in business, seeks
a legal advice, the onus is upon him that he had not acquired the necessary
knowledge of the illegality at the dace of the agreement,

The mining statute, contravened in the above case, did not affcct the
masses at large, Perhaps it is still an open question, though to 4 much lesser

125 1bid,,

12%0)0¢ of the learned judges had adorned the Hyderabad bench
'260ne of the learned judges had adorned the Hyderabad bench in Budbnlal and
also in both the Supreme Court cases mentioned in supra note 124,
2 ? Sivaramakrishnaib v. Narabari Raa, suprag note 87,

‘28 Ramagya Prasad v. Murli Pvasad, supra note 124,

12914, at 1896, Neither section 70 not section 72 applied to the case.
1hid,

130
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whether the Supreme Court would permit recovery where illegal

te‘re extent, pacid i brib F q syl
n agreements concern lr.uu.  forgery, bribery, corruption and mora
lier ;urpilUd"'- A blanket provision for r.csulutmn.apphcal.)lc in all cases of
illegal agreements would not be in the interest of the nation,
of
e, ii) Thereafter (1977) N ) , .
“he PN, Dorairaj V. N.G. Rajan' " applied the aforementioned Supreme
he Court decisions and allowed refund, although the agreement of partnership
up was illegal under the Madras Cinema (Regulation) Act, 1955, In this case,
ad the license was in the name of defendant 1, but the business was run by
his the partnership consisting of plaintiff and the two defendants. The
On ph,imirr was unaware of the illegality and was held entitled to recover his
ofee share capital, “whatever may be the legal position of the partnership agree-
we n[u‘l 32
be
g Maneylending transactions
as In some moneylending transactions, Harnath Kuar was interpreted dif-
of ferently in the same court in different cases,
he In Gavind Singh v. Vali Mobammad,'®® decided by a division bench,
of plaintiff (monecylender) had not taken a licence under the Hyderabad
Moneylenders Act but sought to recover the money lent to defendant.
of Dismissing the plaintiff respondent’s ¢laim, the [ligh Caurt said:
or A contract which is not in accordance with the stacutory
re requirements is nat a contract at all and does not become void and is
*® not discovered to be void in the sense of s. 65, Contract Act, If we
e give relief to the plaintiff under s. 65, Contract Act, then for all
© practical purposes, the Moneylenders' Act becomes ineffective.* 4
ks Rejecting the argument based on Harnath Kuar, the ligh Court said:
Y We have carefully gone through that judgment and we find that the
facts of that case were differcnt to the case under discussion, In that
le case, the true nature of the rights was not discovered by the plaintiff
i in time, whereas in this case, the plaintiff should have known that he
was entering into a contract which he was not entitled to do,'?*
1 ulﬁ.ll& 1977 Mad. 243; see 12.M, Rreweries v. Postmaster, J
L 2435 M, . ey, Janminei, AR, 1977 ).
# & K. 86, 90,

13
1d, 2t 247,

133
ey ALR, 1951 Hyd. 44(D,B,} The failure t¢ obtain licence is made penal under the

134
d, ar 4445,

5s ., y
349fb1d. Sce w similay cffcet Mobd. bin Salam v. Fakr Mobd., LL.R. (1951) Hyd.
Supporting Govinda Siugh case, supra 133.
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A year later, a single judge in Desai Bbao v. Karviram Gonda criticised
Govind Singh:

No authority has been cited. I have in a full Bench case held that

section 66 of the Hyderabad Contract Act (.. .) leaves no room for

denying the return of the benefit derived under a void contract.!®

The learned judge did not accept the argument of the court in Goving
Singh that if the pronote was enforced, the Moneylenders’ Act would
become infructuous.

In a Patna case, under the Bihar Moneylenders (Regulation of Tran-
saction) Act, 1939, section 65 was not applied because “the contract in
this case has not failed; it is merely the right to sue for recovery of the
loan that is barred”, ®”

In a recent Supreme Cowrt case (1970), Kaloji Talusappa v. Kbhyana-
gouda,'*® the plaintiff did not possess a licence under the Hyderabad
Moneylenders Act (1349 fasli) on the date of the moneylending trans-
action. Under section 3 (5b) of this Act, the breach was punishable “with
rigorous imprisonment for a term which may extend to six months or with
fine or with both™.'® The plaintiff sought recovery of the loan under the
deed of mortgage and the promissory note, The trial court held the
amounts unrecoverable. The High Court and the Supreme Court respect-
ively dismissed the appeal and confirmed the decision of the trial court.
The Supreme Court did not refer to Harnath Kuar or any other decision
nor any provision of the Hyderabad and the Indian Contract Acts.'*? In
an earlier case,'*! the Supreme Court allowed the moneylender to recover
the loan given in excess of the maximum zmount prescribed in his certificate
of registration. This was held not to have defeated the purpasc of the
legislation, Section 65 was not discussed and the decision, it seems, was
based on the policy of the law,

The Supreme Court case of 1970, aforementioned, should now be read
in the light of its later decisions in non-moneylending cases of 1974.

136 4 L.R. 1952 Hyd. 142, 143,
137 sugal Prasad v. Bbadai Das, ALR. 1953 Pat, 259, 263,
138 A LR. 1970 5.C. 1420,

139454,
140

The argument of che Supreme Court was simple and logical thus:
Since the plaintiff was at the date of transactions of license, carrying on business
as 2 money lender without a license, the Court was bound to dismiss his suit for
recovety of the amounts advanced in the course of his business as a moneylender-
14, at 1421,

141 Cant Savan tat v. Parsuram, ALLR. 1966 $,.C, 1852,
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CakiSTAN LAW .
f:::;:dicial history of the statutory phrase “agreements discovered to be

void!" in Pakistan is imcresting..b‘inc.c its inception to da'tc,' 43 t'cn.ca.scs,
consteuing the various factual suluqa;mns, have come to Pgbt. Jurisdiction-
wise, one Supreme ()uurt‘casc, lMfour Daceca cascs,. ' three Lahf)rc
cases'*® and two Karachi cases” " have occur}'ed. Sll.bjc(ftmat[‘chISC,
these eases fall into three main divisions: cases ral‘nted with illegality due
to public policy, cases where the agreement was void for lack v.af seal of [h.c
corporation, €ascs where the agreement was illegal concerning dome.?txc
relations and commercial transactions. These cases raised the question
whether the agreement was discovered to be void,
The principle of restitution incorporated in section 65 of the Contract
Act of Pakistan is an “‘equitable principle which is applied notwithstanding
the agreement or the contract and in fact inspite of it".'*7 The
testoration is made not under any agreement but under seetion 65. This
section, therefore, does not apply where the agreement has always been
valid and was never void or even voidable under the Contract Act,'*® Nor
does it apply to agrcements where the voidness or illegality was known to
plaintiff at the time of the agreement.”*°

Two cases concerned recovery by the plaintiff against the defendant
where the agreements were void due to the lack of seal under statutory
requirement. [n both these cases, section 65 applied. In one of them,! 5?
the agreement 1o lease in writing did not bear the seal of the municipal

142,
I'he cases soreed here are upto Decemnber 1977,
143, - . : - -
, Stiall Town Committee v, Fivim Mubammad Sadig-Barkat Ali, P,L.D. 1960, S.C.
Pak) 394,

144

P.K.. Basak & Co. Ltd, v, Gossen & Co,, Ltd,, P.L D, 1957 Dacca 233; Federation
0]? Pakistan v. Dawood Corpn, Ltd, P.L.D. 1958 Dacca 472; Mossain Ali Khan v.
Firoza Begum, P.LD. 1971 Dacca 112; Amanullah v. Karnaphuli Paper Mills Led.,
1971, Dacea Law Cas, 544

145§
b '-.’"“'* Hayat v. Matbeta, P.L.D, 1953 Lah, 410; Akbar Hussain v. West Punjab
ovince, PL.D. 1954 Lah, 188; Fazal Din v. Mun. Com, Lyatlpur, P.L.D. 1956
{Wep) 1ah. 916,
Pakistan v, American President Lines Ltd,, P.L.D. 1962 (W.P,) Ker, 87; Province
of West Pakistan v. Asgbar Ali Mohd. Ali & Co., P.L.D. 1968 Kar. 196.

147

Province of West Pakistan v. Asghar Ali Mobd, Ali & Co., Id. at 206,
1438

Umar Hayar v. Mathela, supra note 145 (concerning sale of land).

149

i i/:‘manullab v. Karnaphuli Paper Mills Ltd,, supra note 144; see Fedevation of
Stan v, Dawood Corpn. Ltd., supra note 144, where the arrangement between

Pﬂﬂl.cs did not infringe section 23 of the Contract Act, and section 65 was not

applicd o recovery of certain amount paid as import duty because the payment was

e voluntarily and with full knowledge of facts. I1d, at 478-79.

Fazal Din v, Mun, Com. Lyallpur, supra note 145,
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committee. Possession of some vacant land was given 1o the lessee under
the agreement. The court held that in the eye of law there was no contract
which bound the corporation. The agrcement was, thus, void. The
municipal committee was held entitled to restoration of benefit under
section 65 would govern even if the agreement was unenforceable or void
evidence of the benetit, if any, rcceived by the defendant, [v did not
examine {larnath Kuar or other cases on the point, The samc question ruse
again before another court, though in a minor form."*' It held that
section 65 would govern even if the agreement was unenforccable or void
for want of formalities. 1t approved an Indian case which had examined
the matter in detail and cited precedents to support recoverability in such
cases,' *?

A catena of cases concerned restitution where the agreement failed oy
account of illegality under scetion 23 or 24 of the Contract Act, which are
in pari matevia with the Indian counterpart. A solitary Supreme Court case
in Pakistan disposed of the question rather swmmarily, after holding thac
the agreement was void under section 23.1%3 n this case, the facts were
thus: under section 41 of the Punjab Small Towns Act, 1922, the Town
Committee, Ramnagar, had issued a general order whereby fresh fruits or
vegetables within this town in casc of sale by wholesale or by auction
could be sold only within the municipal market. Fees were levied on sale
and were payable to municipal contractors, The committee exeeuted a
formal contract with the contractors, It filed a suit against the tatter for
recovery of certain amounts payable to it under the contract. The trial
court non-suited the plaintiff. This decision was reversed on appeal. On
further appeal, the Tahore High Court reaffirmed the decision of the trial
court in favour of the defendant. The agreement was held to be unlawful
under section 23 because it created 2 menopoly,

The Supreme Court of Pakistan arrived atr the sume result that the
agreement with the contractors was void but on a diftferent ground:

That the General Order was #ltra vives of the Act and . ., the action

taken by the Committee, in farming out its right to buy fees in the

market, was also tainted by the same illegality.' **

On behalf of the Committee, a strong plea was made for the zpplication
of section 65, that is for recovery, hecause the agreement was discovered
to be void and tor remanding the case to the lower court for ascertaining
the quantum of benefit reccived by the appellant under the agreement.

Y51 pakistan v, American President Lines Led., supra note 146.

lszl)barmeswar v, Unjun of India, ALR, 1955 Assam 86.

1S3 Gimall town Committee v. Firm Mibammad Sudig-Barkat Ali, supra note 143,

154

Id,, at 400,
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urt refused to accede Lo this prayer becausc the municipal

Jec e Supreme ¢ . ] R

ict | had already received from the contractors in this case more
counc) . . - . .

he 2 fees than it had received through auction in previous

gmount through

Jears: ; " a
)'eﬁThus the Supreme Court of Pakistan in strict adherance to the ultra
of the committee’s act and the illegality of the agreement did

4 pires nature : : . 3
% fot permit restoration of hencﬁt.'lf even cllsp?scd of .lhc remedial pra;ycr
at of the pmimiff-rcspondcm (municipal committee) without any detailed
g examination OF discussion of any case or even any evidence as to the
ed ‘knowlcdgﬁ of illegality on the part of the parties at the time when they
& entered into the agreement, Under these circumstances, it is not altogether
safe to conclude that seetion 65 excludes recovery for illegal agreements.
» Probably agreements void for illegality could not, in the court's view,
o invoke restitution under section 63.
¥ There have been, however, four decisions of different kligh Courts in
i pakistan, both before and after this Supreme Court case, where the dicta
» of courts dwelt on section 65 vis-a-vis section 23, In these later cases, the
b Supreme Court case was neither discussed nor referred 10
¥ A couple of Dacca cascs held that illegal agreements were beyond the
! pale of scction 65, In other words, the court would not order restitution
¥ where the agreement was unlawful or illegal within the meaning of section
: 23,
| In the first Dacca case,'®® the plaintiff and the defendant (private
d limited companies) were doing clectric jobs, including the supply of
] electric materials. The first appellate court found that there was a secret

agreement between them, as alleged by defendant, whereunder whichever
of the two secured a contract both would execute it jointly and share the
profits equally. Plaintiff filed a suit to recover a sum of Rs 2,500/= paid to
defendants by cheque, allegedly as loan. [n reality, however, it was a
sharc of profits to the defendants as above, The Dacea High Court held
that the agreement was against public policy and illegal under section 23,
It emphasied;
We must point out thar section 65 of the Contract Act does not
apply to contracts void under the provisions of sections 23 and 24 of
the said Act, for the latter are void ab initio and cannot be said to
have become void or to have been discovered to be void. *¢
_ The stare decisis is that the word ‘“discovered” is the antithesis to
illegal agreements which are void since inception.’ *” There is no question
of discovery in such cases. The court regarded this argument as sufficient

o

155
lsﬁam Basak & Co, 1.id, v. Gozzen & Co. Lid,, supra note 144,
14, 1t 241,

153
A$ to the application af the doctrine of in pari deficto, see ibid.
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to defeat the plaintiff's claim for recovery. But it sounds strange thag
Hariath Kunar was not mentioned at all, Although a commercial venture,
the agreement was held to be against public policy under section 23. It was.
not an agreement relating to moral turpitude or a criminal offence,
Perhiaps the weakest casc on illegality met the harshest treatment op
recovery, Neverctheless, the High Court in unequivocal terms rated al]
illegal agreements equally under section 23. This made the law too explicit
and simple, 1t may be remarked in passing that none of the Indian Cases,
for or against the above view found any place in the judgment.

The divisional bench in the second Dacea case,' *® which was decided
fourteen years later, followed on the close heels of the eaclier divisional
bench case, although the twa benches were nominally consticuted dif-
ferently. The instant case concernced domestic relations as against
commercial transaction in the earlier case. Here the facts were these. Ina
pervious suit, one Firoza Begum had filed a suit against defendant claiming
maintenance for herself as wife and also for their lawful minor son. That
suit resulted in a compromise (solenama) duly signed by her and a
compromise decree was passed in terms thercof whevein she had admirted
that she was not a lawtully wedded wife of the defendant and furcher
admitted “that the son that is born to her is not of the defendant. Her son
is not entitled to any monthly maintenance from the defendant”.! 2 She
received Rs2,300/= as consideration for the compromisc,

In the present case, Firoza Begum alleged that compromise decree was
obrained by fraud by the defendant since she had not known of the terms
of the compromisc. This plea was, however, not accepted by court.
Affirming the decisions of the lower appellate court, the Dacea High Court
beld that the compromise was unlawful under section 23 of the Contract
Act, because it purported to reduce the status of the son to an illegitimate
son when he was not a party to the suit. In terms of rule 3 of order XXII
of the Code of Civil Procedure, the court could pass the compromise
decree only when the agreement or compromise was lawful.

The defendant appellant claimed recavery of Rs 2,300/= from the
plainuiff, Firoza Begum, and the court echoed its earlier decision in P.K.
Basak & Co, Lid, v. Gossen & Co. Ltd, and vegarded it as a “complete
answer”' *% to the defendant’s claim. In other words, no restitution or
recompense would be decreed by court if the same was founded upon an
agreement which was void for illegality, Thus even the maxim, he who
seeks equity must do cquity, did not apply in the instant case. It is

Y58 o ssain Ali Kban v. Firiza Begum, supra note 144,

15914 ar 115-18,
160

fd, at 117,
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intcrcsli"g to note that neither Harnath Kuar por the Supreme Court of
pakistan case€ mentioned above, nor even the Karachi case (mentioned
below) which took a contrary view were considered by the Dacca High
Court.
The scope of section 65 and the question of restoration of benefit in
case Of unlawful agreements was considered in seme detail by the
Karachi Bench of the West Pakistan High Court in Province of West
Pakistan v. Asghar Al Mobd, Ali & Co.161 There plaintiff purchased iron
scrap at Rs10,10 per ton at an auction by the Superintending Engineer,
llydcrabad in contravention of the Iron & Steel (Control of Production of
Imports) Order, 1948 which had fixed the maximum price of such scrap at
Rs500 per ton. The plaintiff had no notice of this provision and made the
bid at Rsl,010/= against the reserved price of Rs1,000/= fixed by the
department, On discovery that the bid was higher than the fixed price, the
plaintiff claimed (in the alternative) the difference between the price paid
and the control price. The trial court decreed the plaintiff’s claim. The
High Court held that the agreement was void under scction 23, because it
was forbidden by the Control Order (presumably punishments and
penalties were also imposed for breach). Tt examined the plaintiff's claim
in the light of statutory provisions and decided cases and said that under
section 65, restoration of advantage was allowed in two situations: First,
where the agrcement is discovered to be void; second, when the agreement
becomes void. 1t then quoted the definitions of void agreement and
contract as contained in section 2 of the Contract Act. ft also quoted, the
oft-quoted statement of their Lordships of the Privy Council in Harnath
Kuar, where the word ‘‘discovercd” in section 65 was held to include
agreements that were void ab initio,

In a Lahore case, Akbar Hussain v. West Punjab Provinces,'®
65 was applied in favour of the provincial government and the appellants
were held bound to restore to the government the benefit which they had
received by sale of articles of excise “which they could not have sold
without a licence, ! 84

With the separation of the Dacca judiciary, the West Pakistan cases
femain in the field to provide a wide scope to the cquitable restitution as
enshrined in the earlier part of section 65. The final word however,

3 section

151

Supra note 146,
162,].

he quotation s as follows:

o agreement, therefore, discovered to be void is one discovered to be not

n : .

r0fceblc by law, and, on the language of the section, would include an
o sel s A N A A

:f, ement that was void in that sense from its inception as distinct from a
Dtract that becomes void, Id, at 201,

163 ¢
164" Upra note 145,
+ 4t 200, For full facts, refer to the report.
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remains to be noted, It may be that ultimately the plaintiff has his day iy
Court!

MALAYSIAN LAW
The provisions of the Indian Contract Act made their debut in the
Contract Enactment of 1899, applicable to the federated Malay States of
Perak, Selangor, Negeri Sembilan and Pahang. The Contracts Act, 1950
(revised 1974) based thereupon, applies to the whole of Malaysia..

Broadly speaking, cases on the subject, fall into two main divisions,
with furthey classifications as follows:

Restitutional Remedy
(in relation to)

f 1

agreements violating agreements vielating
statutory law non-statutory law

with penal with non-penal  marriage novatigs
consequences consequences  brocage :
agreen
contaif
a depo
clause
i) ex turpi causa 1) exessive use of power
ii) lottery cases b) incompetency to transfer
iii) unassignable rights ¢) lawyers’ fees

iv) moneylending
transactions and
professional
registration

i) Ex turpi causa maxim
In some cases, which went to the Privy Council from Malaysia, their
Lordships applied the maxim: Ex turpi causa non oritur actio (no disgrace-
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ful macter can ground an action),’ ®5 Thus in Palaniappa Cbet:iaf v.
Arunasaia%‘“ the plaintiff (father) had purportedly. transferred a piece
of land to the defendant (his son) in contravention of Rubber regulations,
1934, and this made his action punishable as an offence thereunder, Lord
Denning applied the above maxim and did not allow the plaintiff to
recover the property from his son. The reason was that the plaintiff had to
prove his own illegality in order to succeed in his action,

In another case, Chai Sau Yin v. Liew Kwee Sam,'®” only one of the
defendants held a licence to purchasc rnbber under the Rubber
Supervision Enactment, 1937, He formed a partnership. Plaintiff-
respondent claimed the price of the rubber supplied to it. He had been
selling these goods to the partnership with knowledge that one of the
partners held the licence, but made no efforts (o ascertain about the other
members. The cnactment imposed a penalty for transfer of the licence,
The question arose whether the plaintiff was entitled to recover the price
of the rubber or in the alternative the rubber. The trial court upheld the
plaintiff’s claim for the price. And the Court of Appeal affirmed this
judgment on the ground that the sale, in fact, had been made to the duly
licensed purchaser — a partner who was “the agent of the partners and no
more™,! % Their Lordships of the Privy Council on the other hand, held
that the license was personal and not assignable under the enactment and
further

... there is no question of recovering or returning the rubber and if

the contracts are illegal he cannot obtain the assistance of the Courts

to obtain the price fixed by them,! ¢°

Thus the agreement for sale being illegal, the plaintiff-respondent lost
the case in the Privy Council. In other words, the necessary concomitent
of an illegal agreement is non-recovery, In the above two cases, their
Lordships did not discuss section 24 (dealing with unlawful consideration)
nor Harnath Kuar, They appear to have been guided solely by the
proposition that an illegal agrecment does not entitle a party to recover on
F;s action. In the third case,' 7° however, where the plaintiff claimed his
.°l’ryin detinue from defendant, the previous owner who had taken it away
.fr,Om the plaintiff’s house in his absence, their Lordships allowed its
.

163 o

Farl Jowitt, (General Editor with Clifford Walsh as editor). Dictionary of English
law 748 {edp, 1959),
166

(1962) 28 M,L.J. 143 (P.C.)

167

(1962) 28 ML}, 152 (.C.)
168

Id, ac 183,

170 . A
Sajan Singh v, Sardara Ali, (1960) 26 M.L.]. 52 (P.C,).
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recovery. For the plaintiff was not required to prove the illegal transfer of
the haulage permit to him afong with che lorry by the defendant. The
plaintiff’s action in detinue was independent of the illegal agreement and
this constituted an exception to the above maxim,

These cases show that their Lordships were swayed by the illegal nature
of the transactions, depriving plaintiffs of their remedy unless the case fe|]
within an exception.

ii} Lottery cases
Several lottery cases fell under the Common Gaming Houses enactments
whereunder plaintiffs claimed the balance of the prizemoney from
defendant. In most of these cases, defendants had resold the lottery
tickets to plaintiffs, Some of these cases also involved the distinction i
between public and private lottery to determine enforceability of the |
agreement.' 7' The former constituted an offence under the enactment,
the latter did not.

Thus in G. Benjamin v. V.M. Esmailjee, the defendant was a )
n wuber of the Penang Turf Club, which held a lottery. He purchased 200
lortery tickets therefrom and sold one of them to the plaintiff and it won
the prizemoney. The club paid the money to the defendant who gave to
the plaintiff only $565 and the latter claimed che balance of $7,671.

Under section 9 of the Common Gaming Houses Enactment, 1912, it
was provided:

Every sale or contract of sale of a lottery ticket is hereby declared to be

void and no action shall be maintainable by any person in respect of

any such sale or contract except by the purchaser for the return of the

money or other consideration (if any) paid thereon.

Plaintiff, obviously, did not claim the return of his ticket money. His
agreement being illegal, his illogical claim for recovery of the balance
money could not be entertained.

The Court held:

The plaintiff and defendant are parties to an agreement and contract

which is illegal and void,! 73

It further held that the defendant organised a separate and distinct
lottery in which both the palintiff and the defendant were principals, The
plaintiff had no cause of action because the agreement was illegal.

A simijlar result followed in a Singapore case on'’?® similar facts on

172

"1 Ror criteria to distinguish between a bong fide private lottery and a public
lottery, se¢ Kader Batcha v. Public Prosecutor, (1935) FM.S.L.R, 18,

172(y936) M.L.J. Rep. 201.

173 1bid,
"4 Mui Wing Shui v. Ngeow Joo Chang, (1964) 30 M.L.). 458, The editorial note
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In yet another case, Seong Sam v. Goon Food On,'"® the plaintiff

- ed the balance of the prize money which his public lottery ticket had
jir The defendant pleaded the bar of section 30(i) of the Contract
:::L:[mcnt. 1899 (which is identical with section 31(i).of the Contracts
Act, 1950 (revised 1974),' 7% and section 2(i} and section 7(i) of the
Gaming Common Houses Ordinance which respectively define a lottery
ticket and punish any person who pays ot deposits any money or money's
worth in the business of a common gaming housé etc. Mudie, J., stated:
To buy a ticket in a public lottery is an offence, An agreement for
the purchase of such a ticket is, therefore, illegal, and not merely
void. Im my opinion an agreement to dispose of moneys which may
be received in respect of a prize in a public lottery partakes of the
iltegality which attaches to the agreement to purchase a ticket in the
public lottery. By becoming a party to such an agreement, the

plaintiff made herself a party to the illegality on which the agree-

ment is founded.' 77

Since the plaintiff's action arose out of an illegal transaction recovery
of the balance of the prize money could not be allowed. The court noted
several English and one Malaysian case and laid down the following two

propositions regarding the recovery of prize money:
(8} That “. ., where the illegality is a distinct transaction which has no

sonnection with the cause of action, the plaintiff is entitled to

tecover.™ 7

(b} That where the ticket relates to a private Jottery and not to a public
lottery, the agreement is void but not illegal,' 7 there being no offence in
this case, In other words, the collateral agreement of wager will lead te
tecovery where the agreement is merely void.

vegrets thae Palaniappa Chessiar v, Arunasalam was not cited.

_ Section 11 of the Common Gaming Houses (No. 2 of 1961) Ordinance is identical
With section 9 of the corresponsing enactment of 1912 (Federated Mzlay States)
except that this latter Act is commaless but uses one parenthesis, while the former
Onc ‘uses three commas and no parenthesis, For vccovery of deposit, se¢ the 1961
Ordinance above,

175

T(1933-34) F M S,L.R. 169,

””n runs thus:
Agreements by way of wager are void, and no suit shall be brought for recovering
nything slleged to he wan ane any wager, or entrusted to any person to abide
the resule of any game or other uncertain event on which any wager is made,

119,

Supra note 175 at 174,
178

4, er 172,
119

d, ar 178,




144 Jernal Undang-Undang (1978

In Lim Lian Wab v. Lee Ab Kiew, Lim Thian Hock,'®® the coyp
applied the distinction ia (b) and allowed the plaintiff to recover he prize
moncey which her agent (second defendant) had received on her behalf,
The court noted section 30 of the Contract Enactment, 1899, but did not
refer to the law of agency. It, however, rclied on an Indian case.'®1 |
other words, where the lottery is a private one and purchase of its lottery
ticket does not amount to criminal offence, the plaintiff is entitled tq
recover the money received on his or her behalf by the agenc.

This principle was applied in its negative aspect in Low Choong and
Kob Choon v. Limsan Kang Say K boo, 182 where the plaintiffs (treasurer
and Assistant treasurer) were denied recovery from the defendants whom
they had appointed to collect money for the construction of a Chinese
temple by sale of public lottery tickets. The agreement was illegal and a
criminal offence and the defendants were not bound to render account to
the plaintiff. Section 218 of the Contract Enactment was held nor to apply
because the present sitwation constituted an exception. Under this section:

Subject to such deductions, the agent is bound to pay to his principal

all sums received on his account.

il) Assignment cases
Some cases decided by the Malaysian Courts dealt with the question of
resticution where the partics in contravention of legisladon which intended
to advance certain purposes and to prohibit others as mentioned therein,
transferred certain personal and unassignable rights. This was an offence.
In many such illcgal agreements relief was refused, it appears, on the
ground that the illegal purpose had been substantially performed and the
parties apparently knew about the illegality when they made the agree-
ments.

In Chai Sau Yin, discussed earlier, plaintiff’s claim for recovery of price
from partnership was disallowed because only one partner held a license.
Lord Hodson, giving the judgment of their L.ordships, said:

Their Lordships agree ... that the purposes of the enactment are

wider than those which have been called mere revenue enactments

and are intended to ensure the carrying on of an industry on which
'89(1933) 7 FMS.LR, 66.

"®1 Bhota Nath v, Mul Chand, (1903) LL.R, 25 All. 639, (Note: In Seong Sam ¥.
Goon Foad On, supra note 175 Mudie, ]., criticised the language of the headnote of
Lint Lian Wab v, Lee Ab Kiew, Lim Thian Hock, id, at 180, because the headnote
used the words “illegal contract™ and "illegality” while the text in this case allowing
recovery on private lottery which was not an offence had avoided the use of the
above words and used the term void agreement, In Ramaswamy v, Muniappan,

(1940) F.M.S.L.R, 44, 46, Horne, J., said: "I can find no unlawful object or purpose
in this Kutu , "

182

(1935) 4 M.L.J. 43,
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Olirg the prospcl'i‘." of the country is .|.o somc‘c_xtcn‘t dcpcndcnt..' g3 ’
Drize section 66 was "Otdalnufjfd .m. The decision is based on furthering the
¢ o -oncerned legislation.

h:::)f; :wl:;y:: [2‘; L7'soon ‘I'imli'r Depot v, Southern Istate Sdn, Bhd,"** an
b qgrecment 1o assign licensed rights in timber extraction cte. was held to be
tery 'afcgﬂl under the Forest Law. The court treated the dicta of carlier
i decisions as “‘in point".l 98 s

In one of these cases, Leang Pob Chin v, Chin Thin Sin, ® the plaintiff
and lent to the defendant $1000 in consideration of the latter purporting to
drer transfer his rights and liabilities under 2 permit to the plaintiff’s wife in
iom tontravention of the Forest Enactment. She performed the agreement “in
1ese purported exercise of righl:s”l 87 5o transferred to her. The consideration
dg for the loan being illegal, the plaintiff’s claim for recovery of the debt was
tto dismissed. The main stress in this case was on the question of pleading
ply {llegality and the duty of the court to take its noticc, even though it was
on; not pleaded. The question of recovery was not discussed at length, nor
pal were any provisions of the Contract Actreferred.

In another case, Tan Bing Hock v. Abu Samab,'®® defendant trans-
ferred {(for a consideration of $2000) his rights to plaintiff to “fell,
transport and sell timber from the . .. area”.!®® The plaintiff's action for

of breach of contract sgainst the defendant and also for recovery failed
ed because the transfer of the license to the plaintiff was illegal, being against
in, the forest regulations. Also the parties knew of the illegality and were,
se, therefore, in pari delicto,

he The evidence showed that at the relevant time, the plaintiff also knew
he that the defendant had a license to extract timber. He was thus held not to
se- be ignorant of the law. Gill, J., furcher stated:

In the present case the only property which can be said to have

ce passed to the plaintiff under the illegal contract is the timber which

e he extracted from the forest. The defendant can no more recover the
82 Supra note 167 at 153,
®a9m) 2 MLJ, 161. In Hussanjau v. Haji Nik Yabya bin Nik Daud & Ors.,
{1973) 1 ML J, 9, the agreement between parties was found to be in contravention
i:fthe Malay Reservations Enactment, 1930 and, therefore, void, Plaintiff lost,

| i:sfd. at 164,

: N;:(1%9) ML.J. 246

i id, ar 247,

4 13y

ie lsm:{l[m?.]]; 2 ML.J. 148; (1968) 1 M.L.J. 221; see to similar effect Haji Taib v.

e‘ Vblati'on o;‘“p) j M.L._]. 36, concerning transaction of pac}i land between paf(ics in

adi Cultivators (Control of Rent and Security of Tenure) Ordinance,

195 s
i 5. Plaintiff lost. Parties were in pari delicto.

I, ar 221 (1968).
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value of this timber than the plaintiff can recover damages from the
defendant under the illegal contract.!*®
The legal position being clear, the court did not mention either the
Malaysian provisions or the Indian decisions,
Fan Bing Ifock was approved by the Federal Court on similar facts in
Sundang Timber Co. Sdn. Bhd, v. Kinabatangan Development Co. Sdn,
Bhd.'®! (1977). Plaintiff-appellant who had assigned his special personal
licence in the extraction and sale of timber contrary to the Forest Enact-
ment, 1968 lost his claim both in the lower court and the Federal Court,
The court would not aid recovery on an illegal agreecment. The Federa]
Court decided the case in the context of forest legislation, rules and
regulations, without feeling the need to resort to ¢ontract legislation.
Where the agreement of the parties violated the penal provisions of the
Indian Foreign Exchange Regulations Act, 1947, the plaintiff could not
claim the assistance of the court because the “illegal purpose had been
substantially performed”.!®? The contract was held illegal.
The above decisions are remarkable, not for negativing plaintiff’s
claims, but for not discussing the scope of section 66 of the Malaysian
Contracts Act. It appears that in the courts’ view the factual situations in
those cases involved the settled propositions of law which did not warrant
the statutory discussions.
However in Abmad bin Udob & Anor. v. Ng Aik Chong,'®? which
involved the common type of situation discussed above, the court availed
itself of an opportunity to demarcate the four walls of section 66. Here
the plaintiff paid to the defendant $1500 for agreeing to lease to him two
pieces of land for six years in contravention of the Padi Cultivators
Ordinance 1965, which made the breach penal. When the plaintiff’s man
came to plough the land, the defendant did not allow him to work. There-
upon the plaintiff claimed to recover his amount. The trial court found
that the parties were ignorant of the illegality when they made the
contract and also the illegal purpose had not been carried out. The case
was thus, held to be discovered to be void, The court approvingly quoted
Harnath Kuar, On appeal, the Federal Court affirmed this decision. The
learned Lord President thoroughly examined the statutory. provisions,
courts’ decisions and also a texcual reference of certain textbook writers
and based his conclusion on the findings of the lower court. The agree-
ment was held to be discovered to be avoid. Notable among the cases

lgold. ar 222,

1911977} 2 M.L.J. 200 (E.C.).
Abdul Shukor v. Hood Mobamed, {1968) 1 M.L,j. 258 at 261,

(1969) 2 M.L.). 116.

192

193
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1ppr0VCd by the honourable Lord President were the Privy Council

;;lccision in Harnath Kuar and a five-judge full bench decision of the
194

(Indian) Hyderabad High Court in Budbulal v. Deccan Banking co.,
While in Harnath Kuar, the Privy Council applied section 65 of the Indian
Contract Act to a case of non-compliance with statutory provisions, in the
Jateer case, the Hyderabad High Court applied section 66 of the Hyderabad
Comeact Act {which is identical with Indian and Malaysian counterparts).
These two cases find place earlier in this article and received the seal of

approval of the Supreme Court of India in 1974.
The above Malaysian cases concerned the breach of Civil statutes

entailing penal consequences and not penal statutes involving penal

offences.
In addition, there are Malay Reservations Enactments of the various

states whereunder an agreement purporting to transfer land or any interest
therein or a transfer of land by a Malay to a non-Malay is null and void and
does not opcrate to convey any title or interest in land in favour of the
non-Malay, except in the limited cases permissible under the enactments
themselves; even a consideration or rent paid by a transferee is unrecover-
able under certain provisions.,' '’

194 A LR. 1955 Hyd, 69(F.B.)

5Thus seetion 124i) abd (ii){(a) and (b} of the Mulay Reservations Enactment, 1930
(No, 18) of the State of Kelantan provide:

(i) All dealings or dispasals whatsoever and all attempts to deal in or dispose of
Reservation land contrary to the provisions of chis Enactment shall be null and
void,

(ii)(2) No money paid or valuable thing banded over in respect of any dealing in or
disposal of or any attempt to deal in or dispose of any Reservation Land
contrary to the provisions of this Enactment shal} be recoverable,

(b)  No action shall lie for breach of contract in respect of any dealing in or
disposal of or any attempt to deal in or dispose of any Reservation Land
contrary to the provisions of this Enactment, (Amended by Enactment No. 7
of 1938),

Again under section 20(i) of the Matay Reservations Enactment, 1936 of the
State of Johore, “no rent paid in pursuance of any such dealing, disposal or attempt
#hall be recoverable in any Court,” Furthermore, under clause (ii) of section 20, no
action for breach of contract can lie in the above respect. Section 19() and (ii}, of
the _F-M.S. Malay Reservations Enactment, 1933 (Chapter 142) have the same
Ptovision as in Johore, Under section 7 of the Enactment No. 63 (Malay
Reservations) of the State of Kedah, the land is forfeited to the Sultan.

. Perhaps it may be interesting to refer to some cases on the subject. In Haji Hamid
bin Ariffin & Anor v, Abmad bin Mabmud, (1976) 2 M,1..J. 79 {(F.C,), the question
4r0se as to what was the legal effect of a transfer of land by a Malay to a Siamese
lady who had purportedly rtesold the land to other Malays under section 6 of the
Malay Reservation Enactment (No, 63) of the State of Kedah, [t was held that the
PUrported transfer in favour of the Siamese lady was void ab initéo and as such she
ould not pass 4 good title to any person, including a Malay. See Chew Woon Kiat v.
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iv) Moneylending transactions and professiongl registration cases
Three cases are noted. In one of these cases,'®® the defendant-respondent
gave to the plaintiff-appellant a promissory note which was unenforceable
under section 4 of the Moneylenders. Ordinance, 1936.!* 7 The trial court
dismissed the plaintiff’s claim, ordered it to be cancelled and ordered the
title deeds to be returned to the defeadant who had deposited them with
the former. On appeal, the judgment was upheld. The court approved ap
earlier Malaysian case, and some English cases, and said:

-+« it would be contrary to the clear intention of the Moneylenders

Ordinance to permit the appellant to retain the title deeds deposited

with him by the respondent for the purpose of enforcing a contract

unenforceable under the law.'*®

Recovery of the title deeds by the defendant stems out from the
distinction (which the court seems to maintain) between an unenforceable
agreement which is merely void and an illegal agreement.' *?

The question raised its head in an acute form in the recent landmark
case of Menaka v. Lum Kum Chum,*°® decided by the Privy Council, The
plaintiff-appellant had a licence to carry on the business of moneylending
under the firm name of “AR.PR.Firm”, This firm advanced a loan of
$20,000 to the defendant — respondent under a2 memorandum wherein he
gave security of his six pieces of land to the plaintiff. Both the memo-
tandum of loan and the memorandum ereating the charge, were also
signed by the moneylender’s attorney (a clerk of the firm) as “Menaka

Timaly binti Haji Karim & Anoy, (1976) 1 M.L.J. 123 {F.C.) decided under the Malay
Reservations Enactment No. 17 of 1360 of the State of Trengganu, Hussanjan v. Haji
Nik Yabya bin Nik Daud & Ors, (1973) 1 ML), 9, decided under the Malay
Reservations Enactment, 1930 of the Scate of Kelantan,

It is thus obvious that any case involving question of tecovery, concerning the
Malay Reservations of Land wil) be decided under the special legislation and its
policy,

196 Ar. Ve, Palanisamy Servai v. 5.V, Lingbam, (1954) 20 M.L.J. 145,

7 Under  ehis provision, of the now repealed Ordinance, the pronote was

unenforceable “unless = note of memorandum in writing of the contract in the

English language be signed by the parties to the contract or their respective agents
”

198 g MN, Sathappa Chestigr v. Song Thwee Oon, (1939) M.L.]. 180, at same page:
(1939) SS,L,R, 118,

199Gee id, at 121 where the same distinction has been maintained by Manning, ).
200

(1977} 1 M.L.J. 21 (P.C.); svb-mom in trial court Menaka v, Ng Siew San, {1973)
L M.L.J, 50, and in the Federal Court as Ng Siew San v. Menaka, (1973) 2 M.L.).
154. Upon death of the borrower (defendant — respondent), his widow was brought
on the record as an executrix.
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e of M. Deivarayan by her Attorney”.2?" The defendant paid two
ot }vl c[mcnts of interest i.e., $600 and then defaulted. The plaintiff applied
le mﬁ:nforce the charge by sale of the defendant’s land by public auction.
rt ‘:?hc defendant pleaded that che memoranda were “illegal and void and
e were therefore unenforceable’’,2%2 because these had contravened the
h enal provisions of the Moneylenders Ordinance, 1951.

n The trial court accepted the above argument, but held that the non-
compliance with the Ordinance only made the agreement unenforcable;
j.e., void but not illegal or unlawful:
This is not a case where the consideration or object of the agrecment
i illegal and void for that reason. Nor is the agreement tainted with
fraud or other moral turpitude . . 2203
€ The rationale of the lower court seems to be that plaintiff will not be
L given the assistance of the court under the first limb of section 66, where
the consideration is unlawfut, perhaps even if the parties are ignorant of
the illegality. This reasoning is inapplicable to statutorily unenforceable
agrcemem:s.z"4 The case of Harnath Kuar was quoted in support of

section 66, But it appears to have been accepted as applicable to non-
compliance cases, not concerning cases of moral turpitude and the like.
Thus the plaintiff got a decree for $19,400—$600 paid as interest by the
defendant were adjusted by the trial court towards the principal, The
transaction was held unenforceable. No interest was allowed, The plajatiff
appealed.

The Federal Court by a 2:1 majority confirmed the judgment of the
lower court, except 2s to non-payment of interest which was awarded
“from the date of the institution of the suit”.?%®% The leamned Lord
President Azmi, in his individual judgment, wich whom Suffian, F.j., (as
he then was) concurred, did not agree with the reasoning of the lower
court as ro the distinction between unenforceable agreements and other

wem AW A

3004 193 (P.C)

%14, 292 (p.C)

203 '

; Supra nore 200 at $3 (1973), In Karuppiah Pitlai v, Kaka Singh, (1973) 1 M.L.J.
6, an oral agreement for repayment and the security were held to be uneforceable

mer the Moneylenders Ordipance, 1951,

204
'I"hc trial court regards the contract as illegal under the Ordinance without the
;‘:)mudermon being unlawful. In other words, the illegality is associated with the
Atute and not with the consideration or object.

205

e Supra note 200 at 157 (Federal Court), Mr. Ong Hock Sim, F.J, gave a dissenting

]th gment holding ““that there has been no contravention of section 8(b) and (c) (of
P‘ Moneylenders Ordinance, 1951) which are wholly inapplicable”. Id. at 159.
Arenthesis supplied.
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illegal contracts. He quoted section 24 of the Contracts Act and rightly
concluded that *, .. the agreement in the instant case being forbidden l);,
law is thereby void”.2%¢ [le noted the finding of the lower court that, the
parties were unaware of the illegality of the transaction and decreeq
restitution under section 66 because
the transaction in question was an open and honest transaction, The
relevant documents were prepared by a Solicitor who appcared to be sg
concerned with cdmplying with the provisions of the Land Code that
he overlooked the provisions of section 8 of the Moneylenders
Ordinance, It is obvious from the facts of the case that Menaka would
have gained nothing from all this.2®?
The scope of scction 66 was not discussed but the Indian case of Kanuri
Sivarama Krishnaiah v. Vemuri Venkata Navchari Rao,>°® quoted by the
tria) court as to the scope of restitution under section 66 was approved by
the learned Lord President in his judgment. The Harnath Kuar case was
not pressed into aid, although its decision was applied for awarding
interest to the plaintiff.
On further appeal by the moncylender, their Lordships of the Privy
Council agreed that the transaction had hit the moneylending legisiation
and that under the void agreement, the moneylender had received the
advantage of $600 and the borrower of $20,000. In other words, the
borrower was bound to return to the moneylender the sum ot $19,400, as
decreed by the lower courts. Their Lordships also approved the view of the
Federal Court as to the award of interest. Harnath Kuar was not at all
discussed as to the scope of restitution in cases of void agreements but

their Lordships did approve it for the purpose of awarding interest, Some
other Privy Council cases, however, which went on appeal from I[ndia,
were referred to for drawing the limits of restitution under section 66.2%°

Their Lordships by approving the decision of the lower courts on the
principle of recovery also implicitly approved the reasoning thereunder.
But they did not depart from the old principles nor did they enunciate any
new principles which might serve as beacon light in the thorny path of
restitution. However the following may be noted:
1. The Menaka case which allowed restitution, concerns breach of a
civil statute, not applying to the people at large but intended to protect a

2965 ac 157 (Federal Court),
297 1bid,

2084 LLR. 1960 A.P, 186,

20% G ovindram Seksaria v. Radbone, (1947) LR, 74 Ind. App. 295, 303, is a case of

frustration and refund under the sccond limb of section 65 of the Indian Contract
Act, 1872: Babu Raja Moban Manucha v. Babu Manzoor Abmad Khan, (1942) 1.R.
70, Ind. App. 1, 10,
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particolar class of society only, although the breach attracts penal
consequEnces.

2. The part or quasi compliance with the provisions of the legislation
did not relieve the plaintiff of the consequences of breach. But the circum-
stances did create a dissenting opinion in the Federal Court,

3, Their Lordships of the Privy Council did not fix the four corners of
section 66, Affirmatively, the section applies in all cases of non-
compliance of statutory provisions, whether the consequences for breach
are penal or non-penal provided that the claimant entered into‘thc trans-
action, as stated by the Federal Court, honestly, or as stated by the Privy
Gouncil, in good faith, In other words, the plaintiff, under section 66 muse
not have been tainted with illegality,

4, Strong cxpressions of opinion of the trial court innovating the
distinetion between mere unenforceable agreements, being void, and illegal
agreements, having unlawful consideration, mer only a half-way
demolition in the Federal Court. There the learned Lord President
regarded the breach, though correctly, as merely forbidden by the law
under section 24. The judgment of their Lordships of the Privy Council
echoed that the agreement was unenforceable under the legislation and
was void under section 2(g) of the Contract Act, There are no more
clatifications on this point. But the doubrt thereby created is chat
agreements based on unlawful consideration, affecting a large segment of
public dealing, such as those relating to sale of public office, moral
turpitude and corruption in society will be kept out of the resticutional
bar of section 66. Under the strict theory of judicial precedent, therefore,
the Menaka case is not a blanket handle to be used in every type of
illegality. It is submitted that the Federal Court’s approval in Abmad bin
Udoh & Anor of the Hyderabad's Budbulal does not necessarily clinch
the issue in favour of illegality since this latter case was a commercial case
relating to paper currency legislation only.

5 The Federal Court did not interfere with the finding of the lower
€Ot a5 to the ignorance of the law on the part of the plaintiff who had a
registcred firm name under the Moneylenders’ legislation and had been
doing business for some time and in fact had some previous dezlings with
the defendant. It stated the circumstances under which the solicitor “over-
looked” (e Provisions of the moneylending legislation. And the
knowledge of the solicitor was not the knowledge of the client. The
duestion of imputing knowledge to the client under such citcumstances in
fulfilment of ope of the ingredients of section 66 has become more
Mportant a5 shown in the Indian Supreme Court case of Kuju Collieries v.
Iharkhana Mines*'® The conclusion appears to be that even though

2o
ALR, 1974 S.C. 1892,
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knowledge of illegality has to be proved as a fact under section 66, the
circumstances of a case may raise the question of inference of knowledge
where the claimant has been dealing in the business for a fairly long time,
had flawless previous dealings and had also the full opportunity of
legal advice whereunder the documents of the transaction were finalised
for him. If that is so, it will be a casc of legal presumption only which may
be rebutted by satisfactory evidence to the contrary.

One is reminded of Yong Ung Kai v. Enting, where Mc Gilligan, ).,
imputed knowledge of law to the parties where they were already in
business. He spoke:

Neither of the parties is a new comer 10 the business of the sale

and extraction of timber, and both of them must have known, at

the time of making the agreement, that it could only be carried
out if whatever licence and whatever pecrmission ... Wwas
necessary could be, and was, obtained.”?!!

At another place he added:

liere 1 believe that, if some bystander at the making of their

agreement had said “Don’t forget about the licence and

permission you have to get” the parties would have replied, in
effect, ‘of course not! we know.**!?

In other words, Mc Gilligan, J., imported the theory that where
parties have been dealing, as in this case, with the business at hand, it may
be implied that necessary requirements of the law are known to them or
are a part of the commonsense of their business dealings. But neither the
Federal Court nor the Privy Council germinated any such theory.
6. It is pertinent to note that in none of the aforementioned cases, was
the court called upon to anatomise the legal proverb: Ignorance of law is
no excuse. 1t is true that the maxim has no application in these cases. 1t has
already been shown in the earlier section on Indian law that there is no
maxim that every body is presumed to know the law of the land, Know-
ledge of the illegality under 2 legistation or the general law on the part of
the parties has therefore to be proved as a fact or necessarily inferred from
the circumstances of the case, as the case may be.

Lack of registration
Raymond Banbam & Anor. v. Consolidated Hotels Ltd.®'? raised the
question of non-recoverability where the plaintiffs, partners of a firm of
consulting Mechanical and Electrical Engineers were not registered under

21101965) 2 M,L.J. 98, 99.
2124 a¢ 100,
213(1976) 1 M.LJ. 5.
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ional Engineers Act which constituted a penalty. The agreement

the Profess . e
be illegal and the claim was, therefore, dismissed. The court

was held to

id:
i Although moral turpitude in the sense of dishonesty or fraud has not

been revesled ... the fact remains that services were being per-
formed under this contract by the plaintiff’s firm which were illegat
in that their engineers never took steps to get themselves
registel’cd.2 1%

It further held:

... to hold that the contract is illegal ab initic may appear to be

harsh but such is the position with regard to illegal contracts where
both parties have contravened the law and the plaintiffs . . . are left
without 2 remedy. Ignorance of the law or even innocent partici-
pation in such a contract cannot avail the plaintiffs .... The
defendants accordingly succeed, notwithstanding their own partici-
pation in this iliegal contract . . 213
The court cited some English decisions in support but neither section
: §6 nor Menaka was cited. The breach was regarded as serious by the court
and the consequences of the illegality dominated the course of decision.

v.} Bréach of non-penal provisions

Three cases have come to light on the subject and in each of them the
defendants were made liable to reimburse plaintiffs for the advantage the
former had received under the contracts.

In one of these cases, Chung Peng Chee v. Cho Yew Fai & Ors,,” " ° the
trusiees in order to pay off a loan on the temple, agreed to sell the
shophouse attached to it, The purchaser paid the sale price to the trustees,
The agreement being in excess of the powers of the trustees was held
unenforceable under section 20{e) of the Specific Relief (Malay States)
Ordinance, 1950, The court referred to, but did not discuss section 66. It
said;

Clearly, if the agreement cannot be enforced, the defendants must

tepay to the plaintiff the amount which the surviving trustees

received from him.?!? :

Harnath Kuar was not quoted. The court, however, did emphasise
that the party who has gained any advantage under the contract
must return it. It is useful to add that the agreement of the parties did

216

ZI‘M. at 7,
5 S1d, at 8.
1%(1954) 20 M.L.J. 100,
74, et 101,
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contain a provision that the defendants (trustees) have to obtain the
permission of the Gavenor for the transfer and that the agreement was to
become null and veid in case of refusal, The price was, thus, to be paid
back to the purchaser in the above contingency. But in marked contrast to
some Indian cases, the Malaysian court did not base its decision on the
collaceral agreement, which operates on failure of the main agreement.

In Wong Lee Sing v. Mansor,”'® the defendant agreed to sell to the
plaintiff one lot of land which belonged to another and reccived $1200 as
deposit. Allowing the plaintiff's claim for refund, the court regarded this
as

a clear case of the application of section 66 of the Contracts

Ordinance, The defendants had entered into an agreement represent-

ing to the plaintiff that he was in a position to transfer the land to

the plaintiff, The plaintiff subsequently found that the defendant
was in no position to do so as he had no title to the land.?*®

Here the agreement was void due to the incompetency of the defendant
to transfer the land. The agreement was not illegal and no policy of the
law was involved.

Freeman and Madge v. Tan Soo”*® was decided under the Advocates

and Solicitors Enactment, 1914, Tts section 22, stated that *“it shall be
lawful for an advocate and solicitor to make an agreement in writing
.. 7221 1t is silent about oral agreements which are thus not recognized
by the Act and are, therefore, not enforceable by it, In this case there was
an oral agreement between the Advocates and Solicitors, on the one hand
and the client on the other. The remuneration clause, in part, appeared to
be champertous also. The court held that che oral agreement had “ne
statutory validity” %! Regarding the claim of the above firm, the court
held that it fell under section 65 of the Contract Enactment, Judging the
contract to be void ab initio, the court said:

the position of the parties being the same as though no agreement

had been entered into. In such circumstances the Jaw implies that a

member of the profession who has rendered services is entitled to be

paid his proper charges . .. and that is by way of taxation,?*?

The court did not discuss the rationale of section 65 of the Contract
Enactment but relied on ar Indian case, dealing with a similar factual
situation under a similar statute.??? The agreement was held to be merely

0

218(1972) 2 M.L.J. 154.

z’gm‘, at 155,

220(1931-32) F,MS.L.R, 248,
ulm‘. at 250,
22214, at 254.

223 hangammal v, Krishnan, (1930) 1LL.R, 53 Mad. 309, 317.
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t illegal. No reference was made to Harnath Kuar.”**

Malaysian cases reflected views on the scope of statutory
cases of mere civil breach or non-fulfiment of a statutory
The plaintiff's claim to restitution was not unjustly allowed

id but no
These tWO
pestitution in
requirement.
njﬂ these cuases.

Marriage brocage agreements
jn a landmark case, Kbem Singh v. Anokb Singh,>** following an Indian

case, 22 the court held that marriage brocage agreements are void. Here
th plaintiff had paid te defendant several sums of money to arrange a
bride for him from India. He later decided to arrange his marriage locally
gnd sought to recover the various sums from the defendant. The court did
not agree with those Indian decisions which held that section 65 of the
{ndian Contract Act applied only to discovery of facts. It thoroughtly
discussed arnath Kuar and pointed out that the pleadings of the
defendant — respondent in this direction did not find favour with their
Lordships of the Privy Council in that case, The court emphasised that the
Privy Council in that case

did decide that section 65 applies to an agrecment void ab initio and

the judgment is not inconsistent with my view that it is immaterial

when, or by whom, or for what reason the agreement is discovered
to be void.??”

The defendant was thus, compelled under section 66 to restore to the
plaintiff whatever advantage he had received under the contract. It is
obvious that the parties were ignorant of the void nature of the marriage
brocage agreement when they entered into the agreement. In the court’s
view, the phrase ‘discovered to be void’ “means no more than ‘if discovered
to be void” 228

Novation with a deposit clause
In Sin Hwa Chinese Goods Co, v. Wadbumal Datamat*?® an agreement

224

In Thangammal v. Keisbnan,id,, the Iidian Court, no doube, relied on Hamath
Kﬂ?r to hold that section 65 of the 1ndian Contract Act, 1872, applies to-agreements
which are void ab initio,

225
(1933) 7 F.MS.L.R. 199. See Alang Kangkong bin Kulop Brabim v. Pandak
Brabim, (1934) M.L.). 65, following Khem Singh v. Anokb Singh, supra,

226 . ,

Stinivasa v. Sesha, (1918) L.L.R, 41 Mad. 197, In a Penang case, however, where
the parties wece Hindus, the court held such an agreement as valid, see Karpen Tandil
v. Karpen, (1895) 3 $.5,L.R, 58,

227

Supra note 225 at 211,
228

14, a¢ 209,

22y
(1955) 21 M.L.J. 29.
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between the parties for sale of a certain brand of fountain pens was found
to be in breach of trademark law. When the suit on this agreement wgg
pending, the parties novated their agreement, which stipulated for adjust.
ment of the purchaser’s (defendant’s) deposit of $1000 with the seller i
the pending case. It was held that the new agreement was not void and
that the defendant had committed breach of contract which made him
liable for damages. The case was remanded to the lower court for a new
trial to ascertain the amount of damages. It appears that the adjustment of
the deposit of the earlier (void) agreement to the latter (valid) agreement
was unobjectionable to the court.

Minor’s agreement and vestitution

The judicial history"‘30 of restitution in Malaysia made a turning point in
the recent case of Leba binti Jusob (administratyix) v. Awang Jobari bin
Hashim,*! decided by the Federal Court. There the plaintiff minot’s
claim as vendee was defeated under section 66, Contracts Act, 1950, The
void agreement between the minor vendee and the major vendor had been
executed by the payment of consideration by the former and delivery of

23%The case of Mobori Bibee v. Dhurmodas Ghose, (1903) 1.1..R, 30 Cal. 539 (see

skpra note 22) has been accepted in Malaysia. See Gouwe. of Malaysia v. Guvcharan
Singb & Ors., (1971) 1 M.LJ. 221, concerning the scholarship agreement entered
into by a minor and dealing with the question of necessaries of life also for him;
Rajeswary & Anor v. Balakrisbnan & Ors., (1958) 3 Malayan cases 178, concerning
contract of marriage between Ceylonese Hindus. Good, J., who delivered the
judgment in chis case, commemed on Mobori Bibee and thoughe that its rationale was
limited to “business contracts”, id, at 193, and was not applicable to marriage
contract as at hand. He further said:
1 should have thought that it was opened to serious doubt whether the Indian
legislature when it enacted the Indian Contract Act ever contemplated char it
would have any application to marriage contracts, for the reason thart it is
well-known fact, ... that marriage contracts in India are commonly made
between minors or between an adult and a minor . , .. It is difficult to believe
that it was the intention of the legislature to deny to a minoy party to such a
contract any remedy for its breach, !4, at 193,

In this case, Good, )., distinguished the above marriage contract case with the case
of Tan Hee Juan v. Teb Boon Kiar, (1934) 3 M.L.). 9260, concerning transfer of land
by infant. Referring to the Tan Hee Juan’s case, supra, he said: “The court made an
order dcclaring the transfer void as it was bound ta do in the light of Mobori Bibee's
case, supra”, 1d, at 195, In the Tan Hee juan case the court held the transfer by the
minot as void, but did not permit restitution of the purchase price to the defendanc.
See S.K, Chan, a case note on V, Rajeswary v, V, Balakrishnan, eatitled, Minor's
Capacity To Sue For Breach of Promise of Marriage — What [s Sauce For The Goose
Is Not Sauce For The Gander, (1961) 3 Malaya L.R. 127130, See infra note 231,

23 Unpublished judgment, Federal Court Civil Appeal No: 77 of 1976, dated
Decembers8, 1977,
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' o by the latter, After the death of the vendor, the minor, as

session D) P, e 3
B, claimed that (a) the administratrix of the deceased’s estate held
:’_‘[‘mtlo 'crl)' in contructive trust for him under the circumstances and, (b)
;];e‘f:s pcn;itlcd to the possession of the land occupied by him under the
‘gr'creh‘zc:]l[i;;l’ Court at Alor Star held t.hal‘ the agrccmen.[ wals voifl and
incapable of specifie pcrf(.erance. But it allowed the |?I:unt1H s‘clmm on
the ground of constructive trust. On .a!)pcal, the l'cdc}'al Court un-
nﬁimously reversed the lower court's decxgon on the question of trust. It
agreed that the minor’s agreement was void and could not be enforced on
the strength of the Privy Council decision in Mobori Bibee v. Dburmodas
Ghase, 1n its view, the plaintiff’s prayer of a declaration of trust meant “in
effect to enforce an agreement which is void ab inicio.”*** The court thus
ordered the appcliant “to repay the $5000 purchase price on the
Respondent’s vacating the lands occupied by him, pursuant to section 66
of the Contract Act,”?*?® Scctivn 66 was not discussed, Harnath Kuar was
not quoted,

This decision is in direct antagonism to Moborr Bibee, which held
section 65 ol the ndian Contract Act, in pari materia with section 66 of
the (Malaysian) Contracts Act, 1950, inapplicable to minors, The Federal
Court accepted Mobori Bibee i part and rejected it in parc. Tts con-
tribution lies in creating simultancously a pre and con climate about
Mobori Biber and taking the logical consequences of the minor’s agreement
to their extreme. In other words, the Federal Court harmonised, through a
new cconomic equity, section 11 and section 66 of the Conrracts Act,
1950, The decree passed in favour of appellant was, in effect, a decree
against respondent (minor) on a void agreement. This restored the parties
to the siatis gro, Ruc it has farreaching consequences. [t would create
complicated questions of rccovery where the property bought by or
Pledged 1o a minor in consideration of loan by him is movablc and has
he.m censumed by him or by his transferce, Where the property is in
EXISFcncc and available with the minor, no such difficulty arises. Again,
Set‘tl?n 66 may apply in the case of a-purchase as well as a sale by a minor,
And it should not matter whether he is a plaintiff or a defendant.
lawThe Malaysian law of restitution affords the following propositions of
L Where the agreement betwecn parties is merely void, unenforccable

or ooyl i . . .
] llligal, it shall not be enforced nur compensation be provided for its
teach,

232
Hd,, 1ast bue one para,

23
3!:1

- Jast para,
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2, Where the plaintiff's claim erises independently of the illega)
agreement, recovery may be allowed as an exception to the rule of ex turp;
causa YHoH ortny actio,
3. Where in cases of lottery, there is a statutory provision for return of
the amount of the lottery ticket, it will be allowed to the claimant,
4. Where a lottery transaction is merely void but not illegal because the
agreement did not violate penal provisions or provisions involving
penal consequences, the collateral agreement with the agent will entitle the
principal to recover any money which the former may have received on his
behalf,
5, Where the breach relates to non-compliance, including breach of a
civil enactment, involving penal consequences, restitution may follow
where no serious policy of the law is involved.
6.  Where a statute renders an agreement merely unenforceable and not
illegal — there being no unlawful consideration — the distinction between
these two concepts may be in the offing for the benefit of the claimane,
7. Where the agreement between parties smacks of corruption or moral
turpitude, it is an open question whether recovery will be allowed. It is
pettinent to remark that in Menaka the learned Lord President had called
the transaction of loan between the parties an honest and open one and
provided relief only in those circumstances. It appears doubtful whether
the acceptance of Harnath Kawr and Budbulal by the Federal Court
regarding the scope of section 66 will provide relief in all types of illegal
and void agreements.
B,  Where, under section 66, there is a question of knowledge of the
illegality on the part of the parties, the knowledge must be proved as a
fact, Exploding the common myth and belief and rejecting the argument
of the prosecution, Raja Azlan Shzh, F.J. in Public Prosecutor v, Datuk
Haji Harun bin Haji 1dris (1977), said:
1 would like to correct the false impression that every person is
presumed to know the law, 1t would be contrary to common sense
and reason if it were so. The cule is that ignorance of the law shall
not excuse a man or relieve him from the consequence of a
crime.2? -
Thus knowledge of the law must be proved as a fact or reasonably
drawn from circumstances.

Results from comparative study
1. In India, factual situations concerning void or illegal agreements have
been too numerous and ‘too diverse to be typified here, such as those
relating to transfer of padi land without permission, transfer of land by 3

2341977y 1 M.LJ. 15,
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¢ of a scheduled caste to a non-scheduled caste without permission,
wransfer of land by judgment debtor without permission, transfer of land
'by o reversioner, sublease of a mining land; illegal transfer of telephone,
;ﬁansfﬂ' of permit to ply lorry without permission, wagering transaction,
;‘ccovcr)’ of presents in cases of bigamous marriage and marriage between
[wo minors which does not come about, compromise of noncompound-
-ibic offence, recovery of payment made under breach of Foreign
E‘Bxchangc Act, recovery of excess corton price and car price paid beyond
the control order price, recovery of excess rent paid over the fixed
standard rent, loan transactions and agreement of lawyer’s fees in con-

travention of the concerned legisiation, . .
In Pakistan, factual situations have been limited to agreements in

‘exercise of ultra wires powers, non-compliance with seal requirement,
.,.igrecmcnt against public policy in commercial transaction, unlawful
compromise in domestic relation and recovery of excess scrap iron price
‘paid beyond the control order (fixed) price. The parties involved have
been private citizens, family relations, municipal committee and govern-
ment.

membe

In Malaysia, factual situations relate to lottery cases, transfer of
personal and unassignable license in timber extraction etc., illcgal transfer
of padi land, loan transactions and agreement about lawyer’s fees and
non-compliance with legislation, use of excess legal power and marriage
brocage agreement.

2. In India, before the decision in Harnath Kuar, claims for restitution
In cases of illegal agreements were generally dismissed, although in some
cases refund was allowed where collateral agreements of payment existed.
After Harnath Kuar, the wheel of decision was upturned in favour of
li'!cs,mution. although complete unanimity on this point did not prevail
because that case had led to conflicting interpretations.

A In Pak?stm, Harnath Kuar has received scant attention. Bug, at least in
Onie case, its off-quoted statement of law has been expressly accepted,

.- In Malaysia Harnath Kuar has been discussed in just a few cases, and
Sontrary ‘o Indian courts, the Malaysian Courts have accepted only one
?ﬂ:l:l‘;t:;non of it'—‘ that sect‘ion 66 applies to agreements void ab initio,
illl'dly disvm}: Council cascs,'whlch went E.rom Mala?rsxa. Harnath Kuar vf'as
ﬁent from :Sﬁfi on the subject. In the Privy Council cases, however,_whnch
¥ ndia, the theme of that case was echoed and re-echoed in case
Hier cage,

ﬁia,T::r:lcope of re.stitution in cases of illegal agreements is .widcsf in
FeStipy Y Uncertain in Malaysia, particularly the balance is against
frags " Where the transaction between parties may be dishonest
Hldulen o : s 238 P
! Practices fraud on the administration®”” and conflicting in

¢ M ::-Ilnltemational Nickel lndonesia v. General Trading Corpn. (M) Sdu, Bbd,,
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Pakistan, With the separation of the Decca judiciary, winds may blow i,
favour of restitution.
4, In cases of breaches of moneylending legislation, Indian ang
Malaysian cases stand in contrast to each other, Pakistan cases, on thig
subject, have not come to light,
5, In all the three jurisdictions undecr review, where the parties were i
pari delicto restitution was disallowed. In one Pakistan case, it has beep
held that section 65 applies in cases of execucory as well as executed
agreements,
6.  In India, the Supreme Court has imputed knowledge of the law to a
party who was already in business and the documents were finalised
through legal advice. In Malaysia, neither the Privy Council nor Federal
Court has expressed any opinion on this point, although a lower court in 3
case of frustration, held to the same effect as did the Indian Supreme
Court,

In India, opinion has been expressed for and against the existence of
the maxim that every person is presumed to know the law of the land, In
Malaysia, the existence of such a maxim has been emphatically denied in a
criminal case,
7. In all the three jurisdictions under review, the maxim; ex turpi causa
now oritur actio, applies and the plaintiff’s action for enforcement of an
illegal agreement will fail,
8. In India, section 65 does not apply against a minor, though there are
decisions which have allowed restitution to a minor where he has been a
plaintiff. A Malaysian decision has limited the effect of Mobori Ribee
vis-a-vis section 66 to business agreements and has not extended it to
marriage agreements. In another Malaysian case, a minar plaintiff (vendec}
was obliged under section 66 to redeliver the property to defendant,

In this age of economic expansion and proliferation of legislation, the
factual situations regarding illegal agreements are so diverse and breaches
of law sometimes so major, sometimes so negligible and sometimes so
technical that the present restitutional provisions in the three countries are
by no means exhaustive to meet all of them. The law of restitution relating
to minors is also in an unsatisfactory state. The recommendations of the
Law Commission of India are neither comprehensive nor happily worded.
Law reform is the need of the hour!

I.C. Saxena.*

*Professor of Comparative Law, Faculty of Law, University of Malaya.
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COVER WITHOUT COVER

ALAYSIA NATIONAL INSURANCE SDN.

p ENG THYE CO. v. M
BERHAD!

C¢HO

The facts were as follows: In March 1971 the plaintiffs applied to the
defendant insurance company for a fire insurance cover in the sum of
$20,000 for their smoke house and its contents for a period of one year
commencing April 2, 1971. Putsuant to this application and in consider-
ation of the payment of premium amounting to $1,000,50 the insurance
company issued a protection note in favour of the plaintiffs. On April 6,
1971 the smoke house and all its contents were destroyed by fire, The

laintiffs claim for their alleged loss was rejected by the defendant. The
plaintiffs sued by filing their writ of summons on May 16, 1972, that is,
about thirteen months after the occurrence of the fire.

The defendant contended, inter alia, that they were not liable under the
cover note by virtue of a condition in the contemplated policy that the
gefendants shall not be liable for any loss or damage after the expiration
of twelve months from the happening of the loss or damage unless the
glaim was the subject of pending action or arbitration.” The cover note
#xpressly stated that it was subject to the clauses and conditions of the
insurer's printed form of policy. The fire and its consequent loss took
@lace on April 6, 1971 but it was not until May 16, 1972 that the writ of
#ymmons was filed against the defendant. The plaintiffs argued that they
were not bound by the contempfated policy’s terms and conditions
because the policy was never given to them. Did the express stipulation in
tthe cover note bind the plaintiffs and the defendant insurer to the terms of
that policy? Ajaib Singh J. held that they were bound saying,’

“The answer to this question would appear to be that by incorporat-
ing the clauses and conditions of the defendants’ fire insurance
policy in the cover note and by the plaintiffs’ acceptance of the
cover note in that form and content both the plaintiffs and the
defendants rendered themselves bound by those clauses. and
conditions,”

1
[1977) 1 M.LJ. 161,

2

is::‘:dd:fendmt also pleaded that they were not liable because (a) the cover note was

87000 Y a person not duly appointed as their agent and (b) the assured had received

ftclclw 1ft‘om two other fire policics issued by different insurers and in doing so had
d more than the indemnicy they were entitled to,

3,
1bid, at page 165.




