RECENT PROPOSED CHANGES IN THE FAMILY LAW
IN MALAYSIA

Malaysia has 2 variety of family laws,! The Mt{slims marry according to
Islamic law and the various State enactments which deal with the adminis-
reation of Muslim law prf)vidc that thsy are applicable only to persons
professing the Muslim religion. The Ch'mcsc and Hindus marry according
to their own law or custom as determined by the Courts. The natives of
Sabah and Sarawak may marry according to their customs and so also may
the aborigines of Peninsular Malaysia. In Peninsular Malaysia anyone,
except 2 person professing the religion of Islam, may have his or her
marriage solemnised under the Civil Marriage Ordinance, 1952, which
provides for civil monogamous marriages before Registrars of mm-riages..2
A marriage between Christians or between persons one of whom is a
Christian may be solemnised under the Christian Marriage Ordinance,
1956.> In Sarawak marriages other than matriages contracted according to
the laws and usages of Muslims, Hindus, Dayaks or other persons governed
by their own laws and customs of marriage, may be solemnised under the
Church and Civil Marriage Ordinance.* Muslim marriages are solemnised
according to the Islamic law, native customary marriages according to
native customary law, Hindu marriages according to Hindu law and
customs and Chinese marriages according to Chinese custom and the pro-
visions of the Chinese Marriage Ordinance. In Sabah marriages between
persons one or both of whom is or are a Christian or Christians are re-
quired to be solemnised in accordance with the Christian Marriage
Ordinance.® There is a Marriage Ordinance® which lays down provisions
gencrally applicable relating to the age of marriage, consents and regis-
tration and subject to this Ordinance Muslim marriages may be solemnised
under the Islamic law, native customary marriages under the native
customary law, and Chinese and Hindu marriages under their respective
Customary laws. Divorces under the religious or customary laws are

:Scc Ahmad Ibrahim, Family Law in Malaysia and Singapore, Singapore, 1978,
3Civil Marriage Ordinance, 1952 (No. 44 of 1952; Reprinted No. 1/1970), S, 3.
4Christian Marriage Ordinance, 1956, (No. 33 of 1956; Reprinted 1973), S. 3.
sCh'-'.l'Ch and Civil Marriage Ordinance, Sarawak, (Cap. 92), S. 1(2).
6:‘1hns.tinn Marriage Ordinance, Sabah (Cap. 24), Ss. 2 and 4.

Atiage Ordinance, Sabah, 1959 (No. 14 of 1959).
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recognised. In Peninsular Malaysia the Divorce Ordinance,” 1952 is only
applicable to monogamous marriages and so is the Divorce Ordinance of
Sabah,® The Matrimonial Causes Ordinance of Sarawak® does not apply to
marriages by Muslim law or custom, native law or custom, Chinese law or
custom, Hindu law or custom or other law or custom repugnant to the
English law in regard to monogamous marriages.

NON-MUSLIM MARRIAGES

In the case of Re Ding Do €a'® Thomson L.P. said:
*“The whole question of personal law in this country particularly as
regards marriage, divorce and succession calls for the attention of the
legislature. As regards persons professing Islam the position is
tolerably clear, But as regards persons of Chinese race the law the
courts are administering is probably different from any law thar
exists or has ever existed in China, The same sort of position may
well arise in relation to persons professing the Hindu religion by

reason of the enactment in India of the Hindu Marriage Act, 1955, N
The questions involved are questions which go to the very root of the {
law relating to the family, which after all is the basis of society at , ¥
least in its present form, and the existence of a civilised society t

demands that these questions be settled beyond doubt by legislation
which will clearly express the mores of the classes of persons con-
cerned and put the rights of individuals beyond the chances of
litigation”,
It was not however till the 4th February 1970 that the Yang diPertuan
Agong (the Head of State) appeinted a Royal Commission on non-Muslim
marriage and divorce laws with the then Chief Justice, Mr, Justice H.T. ;
Ong, as Chairman and with the following terms of reference — i
(1) to study and examine existing laws relating o marriage and divorce
(other than Muslim marriages) and to determine the feasibility of 2
reform, if any is considered necessary, in particular, in the light of
the resolution of the United Nations Convention on consent t0
marriage, minimum age for marriage and registration of marriages; 1 \4
(2) to receive and consider representations that might be submitted !
from any racial or religious group affected or likely to be affected by
the changes or reform of the existing marriage and divorce laws; and

"Divorce Otdinance, 1952, (No, 74 of 1952; Reprinted 1973}, §, 4.
8pivorce Ordinance, Sabah, 1963 (No. 7 of 1963), . 4,

¥ Matrimonial Causes Ordinance, Sarawak (Cap. 94), §. 1(2).
1011966] 2 MLJ 220 at p. 223,
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to prepare and submit a report to the Government and recommend
changes o reform, if any, to be made to such laws.
The Royal Commission submitted its report on the 15th November
in its report appended a draft Bill to effect the reform in the law

. ded by it. In the Explanatory Statement attached to the Draft

e pmmen

Bill it was stated — ’ ‘ '
" wrhis Bill seeks to lay down a uniform law on marriage and divorce,

~ gnd matters incidental thereto, applicable generally to all non-Muslim
~ gesidents in Malaysia, as well as to all persons who are citizens of or
.« domicited in Malaysia residing abroad. Such law is necessary and
~ expedicnt to replace the heterogeneous personal laws applicable hereto-
fare to persons of different cthnic origins comprising the majority of
. the non-Muslims population of Malaysia with a diversity of customs and
usages observed by them. The primary virtue of the proposed reforms is
cerrainty — replacing doubts regarding the truc legal status of women
cohabiting with men under circumstances which may or may not be
legal wediock until the question is determined by the courts and
clarifying the legal status of their issue.”
- The Bill {with some modifications) was introduced for the first time in
the lower house of Parliament, the Dewan Rakyart, on the 4th December
1972 and it was published in the Gazette on 26th April 1973. In May
1973 both the lower house, the Dewan Rakyat, and the upper house, the
‘Dewan Negara, appointed 2 Joint Select Committee to consider the Bill.
Ths Joint Select Committee held meetings and heard representations in
various parts of Malaysia but before it could table its reports and rec
-ommendations to the Dewan Negara and the Dewan Rakyat, Parliament
(Was dissolved on 31st July 1974, With the dissolution the Bill lapsed. The
Ol‘l‘ginal Bill was then redrafted to incorporate the recommendations of the
Joint Select Committee and the Bill was reintroduced in the Dewan
Rakyat. It was passed by both Houses of Parliament, received the Royal
Assent on the 6th March 1976 and was published in the Gazette on the
"11th March 1976, as the Law Reform (Marriage and Divorce) Act, 1976
: (Act 16.4). It has however not yet been brought into force.
gd  Section 3 of the Act provides that except as otherwise expressly pro-
by :'dcd the Act applies to all persons in Malaysia and to all persons
od Omiciled in Malaysia but who are resident outside Malaysia. For the
PUrposes of the Act, a person who is a citizen of Malaysia is deemed, until
the ‘ontrary is proved, to be domiciled in Malaysia. The Act does not
:l;f’l}' tt? Muslims or to any person who is married under Muslim law; and
¢ s’:‘lm‘lag_e one of the parties to which professes the religion of Islam shall
emnised or registered under the Act. The Act also does not apply to
80y native of fast Malaysia or aborigine of West Malaysia."" It appears to

11
Lew Reform {Marriage and Divorce) Act, 1976 (Act 164), S. 3.
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be doubtful whether a native of East Malaysia or aborigine of Weg

Malaysia can have his or her marriage (even to a non-native or 4 non.

aborigine) solemnised or registered under the Act and this might faise

difficult questions of conflict which have to be resolved in the courts,

Section 5 of the Act secks to abolish polygamy for the future, The
effect is that a person who is already married may not during the contip.
uance of such marriage or marriages contract a valid marriage under any
law, religion, custom or usage with any other person and a person who
marries after the coming into force of the Act shall be incapable during the
continuance of such marriage of contracting a valid marriage with any
other person under any law, religion, custom or marriage. Section 6 pro-
vides that every marriage contracted in contravention of section S shall be
void and section 7 makes the person contracting such a marriage liable for
the offence of bigamy under section 494 of the Penal Code.

Existing polygamous marriages however are not affected. Section 4
provides that nothing in the Act shall affect the validity of any marriage
solemnised under any law, religion, custom or marriage prior to the date of
coming into force of the Act. Such a marriage if valid under the law,
religion, custom or usage under which it was solemnised, is deemed to
be registered under the Act. Every such marriage, unless void under the
law, religion, custom or usage under which it was solemnised shall
continue until dissolved by the death of the parties or by order of a Court
of competent jurisdiction or by a declaration of nuility made by a Court
of competent jurisdiction.’

Marriages under the Act may be solemnised —

(a) in the office of the Registrar of Marriages with open doors within
the hours of six in the morning and seven in the evening and after
the issue of a certificate for marriage;

(b) insuch other place other than in the office of a Registrar and at such
time as may be authorised by a valid licence by the Chief Minister of
the State;

(¢)  ina chusch or temple or at any place of marriage at any such time a8
may be permitted by the religion, custom or usage which the parcies
to the marriage or either of them profess to practise.!

Section 22(4) of the Act provides that every marriage purported to bé
solemnised in Malaysia shall be void unless a certificate for marriage or 4
licence has been issued by the Registrar or the Chief Minister or in the as¢
of a marriage in accordance with a religion, custom or usage, a statutory
declaration has been declared to the Registrar or Assistant Registrar, as the

215id, 5. 4,
13,
bid, S. 22
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A be. Generally no marriage shall be solemnised unless the
gtraf or person solemnising it is satisfied that both parties to the
 martiage freely consent to the marriage; and.evcry. marriage shall be
; jdlemﬂisc" in the presence ?f zl.t least 'tv'uo c‘redlble witnesses besides the
R egistrar OF person solemnising 1t. Provision is also made in Section 24 of
‘the Act for the solemnization of marriages at a Malaysian Embassy, High

«Gommission or Consulate abroad, where one or both of the parties to the

symarriage is 2 citizen of Malaysia.

Section 10 of the Act provides that 2 marriage purported to be solemn-
Jised in Malaysia shall be void if at the date of the marriage either party is
ander the age of eighteen years, unless for 2 female who has completed her
gixteenth year, the solemnization of such marriage is authorized by a
ficence issued by the Chief Minister of the State, This follows the corres-
ponding provision in the Women's Charter in Singapore (although it goes
fusther by setting a lower limit of sixteen years for the female) and will,
when it comes into force, have the indirect effect of assisting in the imple-
mentation of the law in Singapore. In the case of Imderjit Singh
v. Jinder Pal'® the parties to the marriage which was celebrated
in Johore Bahry, Malaysia were both Singapore citizens and both
domiciled in Singapore. The male party was 23 years old but the female
party was 15 years old. The Court of Appeal in Singapore held that the
marriage was valid and that the provisions of the Women's Charter were not
applicable as the marriage was not solemnised in Singapore, Such marriages
{where the parties are below the prescribed minimum ages) will no longer
be valid in Malaysia, when the Law Reform (Marriage and Divorce) Act,
1976 comes into force,

Section 11 of the Act prohibits marriages between parties of certain
degrees of kindred or affinity but allows the Chief Minister of the State to
p Enlam': a lic.ence for a marriage to be solemnised if he is satisfied that such
irriage is unobjectionable under the law, religion, custom or usage

applicable vo the parties thereto. It is also provided that no person shall
‘:::Ya; ptr;on whom he or she has adopted or by whom he or she has

opted.

hisS;c:on 12 of the Act provides that where a person has not completed
5 dem:l)lzrhtwenty-ﬁmt year, the consent of the father or (where the father
B e the mot.hcr o {or where both the father and the mc.ytlmx are dead)
e ws:: standing in Joco parentis is required for the marriage. In special
re the consent of the parent or person in /loco parentis cannot be

obtaj ; .
co;arined or is unreasonably withheld, consent may be obtained from the

may

19
(1975) 2 ML) 259,




204 Jernal Undang-Undang 119731'.

Section 27 of the Act provides that the marriage of every persop resic
dent in Malaysia and of every person resident abroad who is a citizen of or
domiciled in Malaysia shall be registered pursuant to the Act, Thyg all
Chinese, Hindu and ather customary marriages (which were not officiauy‘
registered before) will be registered in future,
Provision is made for the maintenance of a national register of
marriages, divorces and annulments. Section 34 of the Act however pro-
vides that nothing in the Act or the rules made thereunder shal be
construed to render valid or invalid any marriage which otherwise is invajg
or valid merely by reason of its having been or not having been registereq,
Provision is made for penalties for failure to comply with the provision
of the Act. Section 37 provides that any person who uses any force gp
threat (a} to compel a person to marry against his will or (b) to prevent ¢
person who has attained the age of twenty-one years from contracting a
valid marriage, shall be guilty of an offence.
In regard to divorce, the Act has adopted the principles of the English
Divorce Reform Act, 1969, whereby breakdown of the marriage is made
the sole ground for divorce. Section 53 of the Act provides thart either
party to a marriage may petition for divorce on the ground thac the
marriage has iiretrievably broken down. The court hearing such a petition
shall, so far as it reasonably can, inquire into the facts alleged as causing or
leading to the breakdown of the marriage and if satisfied that the circum-
stances make it just and reasonable to do so, may make 2 decree for
dissolution,
The Court in its inquiry into the facts and circumstances alleged as
causing or leading to the breakdown of the, marriage, shall have regard to
one or more of the following facts —
(a) that the respondent has committed adultery and the pecitioner finds
it intolerable to live with the respondent;

(bY that the respondent has behaved in such a way that the petitioner
cannot reasonably be expected to live with the respondent;

(c) that the respondent has deserted the petitioner for a continuous
period of at least two years immediately preceding the presentation
of the petition; ’

(d) that the parties to the marriage have lived apart for a continuous
period of at least two years immediately preceding the presentation
of the petition.!

In considering whether it would be just and reasonable to make &
decree, the court shall consider all the circumstances, including the con
duct of the parties and how the interests of any child or children of the
marriage ot of either party may be affected if the marriage is dissolved and

15
Law Reform (Marriage and Divorce} Act, 1976, S. 54(1).
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e a decree misi subject o such terms and conditions as the court

"~ think fit to attach, but if it should appear to the court that in all the
may

:dgcu mstances it would be wrong to dissolve the marriage it shall dismiss

the petition- . .

gection 51 of the Act provides that where one party to the marriage ?as
converted to Jslam, the ofhlcr party who has not so converted may petition
for divoree, but such petition may not be presented before the e‘xplrano‘n
of the period of three months from the date of the conversion. This
provision is new but it may lead to difficulties in its implementation as it is
difficult to see how the court can make a decree or order against a Muslim,
10 whom the Act does not apply.

Section 52 of the Act allows for dissolution of a marriage by mutual
consent. If the husband and wife mutually agree that their marriage should
be dissolved they may after the expiration of two years from the darte of
the marriage present a joint petition accordingly and the court may if it
thinks fit, dissolve such marriage on being satisfied that boch parties freely
consent and that proper provision is made for the wife and for the sup-
port, care and custody of the children if any of the marriage, and may
attach such conditions to the decree of dissolution as it may deem fit. It is
interesting to note that this provision is taken from the Matrimonial
Causes Ordinance of Sarawak, but is now made available ¢ven o
Christians.

A petition may also be presented to the court to have it presumed that
the other party to the marriage is dead and to have such marriage dissolved
and che court, if satisfied that reasonable grounds exist may make a decree
of presumption of death and of divorce. In any such proceedings the fact
that for 4 period of seven years or upwards the other party to the marriage
has been continuously absent from the petitioner and the petitioner has no
reason to belicve that the other party has been living within the time, shall
be evidence that he or she is dead until the contrary is proved.!?

The Court has jurisdiction to make a decree of divorce not only where
the marriage is monogamous but also where the marriage is registered or
d“"_‘ed 10 be registered under the Act. Both parties must also be
d‘)m.lc‘ilcd in Malaysia at the time of presentation of the petition.
Additional jurisdiction is however given (a) where the wife has been
'::Ss;rtcd by the husband or the husband has been deported and the
i ‘zzd was domiciled in Malaysia before the desertion or deportation

) where the wife is resident in Malaysia and has been ordinarily

Tesident ip Malaysia for a period of two years immediately preceding the

6, .

id, 5. 54(2)
17,
1bid, 5, 63,
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commencement of the petition.'®

Section 50 of the Act provides that no petition for divorce shall
ordinarily be presented to the court before the expiration of the periog of
two years from the date of the marriage. The Judge may however, ot
application to him, allow the presentation of a petition for divorce withj,
the period of two years on the ground that the case is one of exceptiong
circumstances or hardship suffered by the petitioner but in determipj
the application the Judge shall have regard to the interests of any child of
the marriage and to the question whether there is a probability of re.
conciliation between the parties.
Section 55 of the Act enables the Court to make provisions by ruleg of
court for requiring that before the presentation of a petition for divorce
the petitioner shall have recourse to the assistance and advice of such
persons or bodies as may be made available for the purpose of effecting
reconciliation between parties to a marriage who have become estranged,
If at any stage of the proccedings for divorce it appears to the court that
there is a reasonable possibility of a reconciliation between the parties to
the marriage, the court may adjourn the proceedings for such period as it
thinks fit to enable attempts to be made to effect such a reconciliation,
Section 106 of the Act provides that no person shall petition for divorce
(except where it is by mutual consent or where one of the parties has
embraced Islam) unless he or she has first referred her matrimonial
difficulty to a conciliatory body and that body has certified that it has
failed to reconcile the parties, The conciliatory body referred to is either —
(3)  a council set up for the purposes of reconciliation by the appropriate
authority of any religion, community, clan or association; or

(b) a marriage tribunal set up for specific areas or district by the
Minister;

{c) any other body approved as such by the Minister.

Section 56 of Act gives power to the Court to make rules of court for
enabling the parties to a marriage or either of them to refer any agreement
or arrangement made or proposed to be made between them which relates
to, arises out of or is connected with the proceedings for divorce which are;
contemplated or have begun and for the court to express its opinion on
the reasonableness of the agreement or arrangement and to give such
directions, if any, as it thinks fit.

Section 58 of the Act enables either the husband or the wife to claim
damages against a co-respondent and section 59 gives power to the Court
to order damages for adultery and also in any petition presented by the:
husband to order costs, to be paid by the co-respondent. No such order for

'8 1pia, 5. a8,
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pe made if the respondent was at the time of the adultery living
from the husband and living the life of a prostitute or if the co-res-
et 4 had not at the time of the adultery reason to believe the respon-
“qembc a matried women, It is a pity that the provisions for payment of
t-t‘:s have been retained in the Act, as these have now been abolished
in England by the Law Reform {Miscellaneous Provisions) Act, 1970,
3 gection 47 of the Act provides that subject to the provisions of the Act,
the Court shail i all suits and proceedings under the Act act and give re-
ﬁéf"O“ principles which are in the opinion of the Court as neatly as poss-
ible conformable to the prinfiples on wh‘ich the High CourF of. Justice in
_vﬁn‘glnnd acts and gives relief in fnammomal procfeedlngs'. 'Thts will Fonfirm
‘and continue the existing practice whereby English decisions are cited and
i{fQIIOch in the Courts.

The existing law relating to the power of the Court to make decrees of
judicial separation has been reproduced, and retained, it is said, “in defer-
“ence to the sentiments of Christians who by their faith are prohibited from
ijctitioning for divorce™. Section 66 of the Act provides for the property
and posirion of a wife after a decree of judicial separation.

The provisions for nullity of marriage have also been retained but wich
considerable modifications based on the recommendations of the English
Law Commission’s Report on Nullity of Marriage. The Court may make a
decree of nullity where the marriage is monogamous or is registered or
deemed to be registered under the Act and where both parties to the
marriage reside in Malaysia at the time of the commencement of the
proceedings. The Act distinguishes between marriages which are void and
those which are voidable. Section 69 provides that a marriage is void if it is
not a valid marriage under section 5, 10 and 11 of the Act that is where —

e shall

(i)  at the time of the marriage either party was already lawfully married
and the former husband or wife of such party was living at the time
, of the marriage and such former marriage was then in force;

(ii) either party is under the age of eighteen years or the female is not
__ granted special licence;

(iii) * the parties are within the prohibited degrees of relationship. ‘

One other ground appears to have been inadvertently lefr out in section
69, that is, where the marriage is solemnised without a certificate for
Marriage or licence or statutory declararion, as provided in section 22(4)
of the Act,

Section 70 provides that a marriage shall be voidable on the following

Brounds —

(a) Fhat the marriage has not been consummated owing to the
ncapacity of either party to consummate it;

®)  tha the marriage has not been consummated owing to the wilful

refusal of the respondent to consummate it;
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{c) that either party to the marriage did not validly consent tg it,
whether in consequence of duress, mistake, unsoundness of mind o,
otherwise;

(d) that at the time of the marriage cither party, though capable of
giving a valid consent was (whether continuously or intermittent]y) F
mentally disordered person within the meaning of the Menral Djg
orders Ordinance, 1952 of such a kind or to such an extent as to be
unfit for marriage;

(e} that at the time of the marriage the respandent was suffering from
venereal disease in 2 communicable form;

(f)  that at the time of the marriage the respondent was pregnant by
some person other than the petitioner,

The Courr shall not grant a decree of nullity on any of the grounds which

make the marriage voidable if the respondent satisfies the Court (a) that

the petitioner with knowledge that it was open to him to have the
marriage avoided, so conducted himself in relation to the respondent as to
lead the respondent reasonably to believe that he would not seek to do so;
and (b) that it would be unjust to the respondent to grant the decree, The

Court shall also not grant the decree on the grounds mentioned in para-

graph (e} or (f) above unless it is satisfied that the petitioner was at the

time of the marriage ignorant of the facts alleged.

Section 72 provides that the rules of Private International Law shall
apply to determine the validity of a marriage, which is governed by foreign
law or celebrated abroad under Malaysian law,

Section 73(2} of the Act provides that where a decree of nullity is made
on the ground that the marriage is voidable it shall operate to annul the
marriage only as respects any time after the coming into operation of the
decree, and the marriage shall notwithstanding the decree, be treated as if
it had existed up to that time.

Section 75 deals with the position of children where a decree of nullity
is made. Where a decree of nullity is granted in respect of a voidable
marriage any child who would have been the tegitimate child of the parties
to the marriage if at the date of the decree it had been dissolved instead of
being annulled shall be deemed to be their legitimate child. The child of 3
void marriage (other than 2 marriage which is void by virtue of section 5)
shall be treated as the legitimate child of his parent if at the time of the
solemnization of the marriage, both or either of the parties reasonably
believed that the marriage was valid, Section 75(3) provides that the

section shall only apply where the father of the child was domiciled It

Malaysia but this provision may lead to difficulties in practice, as a decre¢
of nullity may be made where the parties are resident but not necessatily
domiciled in Malaysia,
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gection 76 of the Act gives the Court power when granting a decree of
divorce o judicial separation, to.ordcr the di‘vision bctw‘cef\ ic parties of
any 4SSeLs acquired by them during tht.: marriage by their joint .cfforts or
the sale of any such assets and the division between the parties of the

roceeds of sale. The Court shal'] have regard to (a) the extent of the
contributions made by each party in money, property or work towards the
acquiring of the assets; (b) any debts owing by either party which was
contracted for their joint benefit; (c) the needs of the minor children, if
any, of the marriage, and subject to those considerations, the Court shail
incline towards equality of division. The Court shall also have power to
order the division between the parties of any assets acquired during the
sarriage by the sole effort of one party to the marriage or the sale of any
assets and the division between them of the proceeds of sale. In exercising
such power the Court shall have regard to (a) the extent of the contri-
butions made by the other party who did not acquire the assets to the
welfare of the family by looking after the house or caring for the family;
(b) the needs of the minor children if any of the marriage, and subject to
these considerations the Court may divide the assets or the proceeds of
sale in such proportions as the court thinks reasonable but in any case the
paty by whose efforc the assets were acquired shall receive a greater
proportion.

Section 77 of the Act provides that the Court may order a man to pay
maintenance to his wife or former wife (a) during the course of any
matrimonial proceedings; (b) when granting or subsequent to the grant of
a decree of divorce or judicial separation or (c) if after a decree declaring
her presumed to be dead she is found to be alive, A corresponding power is
given to the court to order a woman to pay maintenance to her husband or
former husband where he is incapacitated, wholly or partially, from
carning a livelihood by reason of mental or physical injury or ill-health and
the Court is satisfied that having regard to her means it is reasonable so to
order,

_In determining the amount of any maintenance to be paid by a man to
his wife or former wife or by a woman to her husband or former husband,
the Court shall base its assessment primarily on the means and needs of the
parties, regardless of the proportion such maintenance bears to the income
of the husband or wife, as the case may be, but shall have regard to the
degree of responsibility the Court apportions to each party for the break-
down of the marriage.' ?

The Court is given power to order security for the payment of mainten-
ance and to approve agreements for the payment of a capital sum in

19,
ibid, 5. 73




210 Jernal Undang-Undang “978]

settlement of all future claims to maintenance. The Court is alsg given
power to vary orders and agreements for maintenance, Section 82 Provides
that the right to maintenance shall cease where the person entitleq to
receive maintenance marries or is living in adultery with any other person,

Section 88 of the Act gives power to the Court to make an order any
time 10 place a child in the custody of his or her father or his or mother or
where there are exceptional circumstances making it undesirable that the
child be encrusted to either parent, of any other relative of the child or
any association the objects of which include child welfare or to any other
suitable person. In deciding in whose custody a child should be placed the
paramount consideration shall be the welfare of the child and subject t¢
this the Court shall have regard to (a) the wishes of the parents of the
child; and (b) to the wishes of the child, where he or she is of an age 19
express an independent opinion, It is provided that it shall be a rebuttable
presumption that it is for the good of the child below the age of seven
years to be with his or her mother but in deciding whether the pre
sumption applies to the facts of any particular case, the Court shall have
regard to the undesirability of disturbing the life of a child by changes of
custody. Where there are two or more children of a marriage, the Court
shall not be bound to place both or all of them in the custody of the same
person but shall consider the welfare of each independently.

Section 89 provides that an order for custody may be made subject to
such conditions as the Court may think fit to impose and subject to such
conditions, if any, as may from time to time apply, the order shali entitle
the person given custody to decide all questions relating to the upbringing
and education of the child. Among other things an order for custody may

(a)  contain conditions as to the place where the child is to reside, as to
the manner of his or her education and as to the religion in which he
or she is to be brought up;

(b)  provide for the child to be temporarily in the care and control of
some person other than the person given custody;

(¢) provide for the child to visit a parent deprived of custody or any
member of the family of a parent who is dead or has been deprived
of custody at such times and for such periods as the Court may
consider reasonable;

(d)  give a parent deprived of custody or any member of the family of 2
parent who is dead or has been deprived of custody the right of

access to the child at such times and with such frequency as the

Court may consider reasonable; or
{e)  prohibit the person given custody from taking the child out of
Malaysia.

Section 90 provides that the Court may when granting a divorce of
Judicial separation or at any time thercafter, on the application of the
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1. mother of any child of the marriage, make an order declaring
" . ¢ to be a person unfit to have the custody of the child and may
E 'rm rescind any such order, Where such an order has been made
ey v cen rescinded the parent thereby declared to be unfit shall

has not b . )
n the death of the other person, be entitled to custody of such child

- a:s the Court otherwise orders, o

u Section 91 of the Act provides that when a child is declared to be
legitimate after the making of a decree of nullity of marriage, the mother
’,’i,‘n in the absence of any agreement or arder of Court to the contrary, be
entitled to custody of the child.

 gection 92 provides that except where an agreement or order of court
piherwise provides, it shall be the duty of a parent to maintain or contri-
& ‘pute to the maintenance of his or her children, whether they are in his or
‘able fer custody or the custody of any other person, cither by providing them
everj “with such accommodation, clothing, food and education as may be reason-
) ‘able having regard to his or her means and status in life or by paying the
¢ost thereof.

" Section 93 provides that the court may at any time order a2 man to pay
maintenance for the benefit of his child —

(a)  if he has refused or neglected reasonably to provide for the child;

‘{b) if he has deserted his wife and the child is in hee charge;

(¢) during the pendency of any matrimonial proceedings;

uch (d) when making or subsequent to the making of an order placing the
itle child in the custody of any other person.

] A corresponding power is given to the court to order a woman 1o pay
nay: or contribute towards the maintenance of her child where it is satisfied

that having regard to her means it is reasonable so to order, The order
under the section may direct payment to the person having custody or
care and control of the child or trustees for the child.
Power is given 1o the court to order security for the payment of main-
1t.€nance and to vary orders and agreements for custody and maintenance.
‘ Except where an order for custody or maintenance of a child is expressed
wy f° lfc for any shorter period or where any such order is rescinded, it shall
(Xpire on the attainment by the child of the age of eighteen years or where
the child is under physical or mental disability on the ceasing of such
disability, whichever is the later,2°
Section 100 provides that when considering any questions relating to
Fhe ‘ustody or maintenance of any child the Court shall, whenever it is
‘j?,“ﬂ.mcablc, take the advice of some person, whether or not a public
1 :iflcer, who is trained or experienced in child welfare but shall not be
0Und to follow such advice.
J rop °w°f'is given to the Court to set aside and prevent dispositions of
Property intended to defeat the claims to maintenance.

0, .
Toid, Ss. 94 and 95,
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The Act when it comes into force will repeal the existing laws refag
to marriage and divorce. In addition the Act amends the Legitimacy Ac,
1961, by removing the bar to the legitimation of a child whose father o
mother was married to a third person when the child was born, T},
Married Women and Children (Maintenance) Ordinance, 1950, is alsp
amended to remove the upper limit of $50/- for the maintenance which
may be ordered to be paid for an illegitimate child.

MUSLIM LAW
In Malaysia, Muslim religious matters, including the Muslim law, are the
concern of the State authorities, There is therefore separate legislation in
each State dealing with the administration of the Muslim law. Since 1952
there has been an attempt to consolidate the Muslim law in each State, So
far the law has been codified on a fairly uniform basis in Selangor in
19521, in Trengganu in 1955%2, in Pahang in 195677, in Penang®* and
in Malacca in 19592, in Negri Sembilan in 1962%%, in Perlis in 196327 gnd
in Perak in 1965.%% Kelantan which had an Administration of Muslim law
Enactment enacted in 1953 has recently issued two new enactments to
replace it that is the Syariyah Court and Muslim Matrimonial Causes
Enactment, 19662° and the Council of Religion and Malay Custom Enact-
ment 1966°%. Sabah®!, johore“ and Sarawak®? have recently enacted
enactments for the administration of Muslim law and the Federa! Territory
has adopted the Selangor Enactment with modifications. Although the

L Administration of Muslim Law Enactment, 1952 (No. 3 of 1952),
22 Administration of Islamic Law Ensctment, 1955 (No, 4 of 1955).

73 Administration of the Law of the Religion of Islam Enactment, 1956 (No, 5 of
1956),

2% Administration of Muslim Law Enactment, Penang, 1959 (No, 3 of 1959).
25 Administration of Musiim Law Enactroent, Malacca, 1959 (No. 1 of 1959).

*¢ Administration of Muslim Law Enactment, Negri Sembilan, 1960, (No. 15 of
1960).

27 pdministration of Muslim Law Enactment, Perlis, 1964 (No. 3 of 1964),
*® Administration of Muslim Law Eaactment, Perak, 1965 (No. 11 of 1965).

29S)na.r' iyah Courts and Muslim Matrimonial Causes Enactment, Kelantan, 1966 (No.
1 of 1966),

30 Council of Religion and Malay Custom Enactment, Kelantan, 1966 (No. 2 of
1966).

3 Administration of Muslim Law Enactment, Sabah, 1977, (No. 15 of 1977),
MAdministration of Muslim Law Enactment, Johore, 1978 (No. {4 of 1978).

MMains Islam (Incorporation) {(Amendment) Ordinznce Sarawak 1978 (No, 8 of
1978).
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sctments follow the same pattern, there are differences, sometimes
‘n crant differences, between them., Moreover no attempt has been made

e law in the light of the recent changes made in other Muslim
to updatc th

The :

| countrics. ’ " .

alsg Each state has its own system of courts for the administration of the
dich. Muslim Law and for the most part Muslim law is dealt with at the State

Jevel in the State Kathi's courts.
The Federal Government has made an effort to remove the major

differences between the various States and to have a uniform legislation.
There is a Central Council of Muslim Religious affairs and recently a draft
Bill has been suggested for discussion by the States. At present the
matter is still before the Council of Rulers and is awaiting their views.
It must be emphasised again that legislation on Muslim law has to be

the
n ill
952

g enacted at the State level or enacted and applied with the consent and
g approval of the States.

?ﬂd 'The suggested Bill follows in the main the pattern of the Law Reform
aw

(Martiage and Divorce) Act, 1976 but is founded on the principles of the
tslamic law.

Clause 5 of the draft Bill provides that the enacement shall be applic-
able to ail persons professing the religion of Islam resident in the State and
to all persons so professing domiciled in the State who are resident outside
the State, A person who is a permanent resident of a State is deemed, until
the contrary is proved, to be domiciled in the State. The Act will also be
applicable to a Kitabiya, that is 2 woman who professes a religion with a
revealed book, who is married to a Muslim and is resident or is domiciled
in the State.

Clause 7 of the draft Bill provides that 2 marriage shall be solemnised in
sccordance with Muslim law by a Registrar of Muslim Marriages. Such a
martiage may also be solemnised in accordance with the Muslim law by
B0y other person permitted under the Muslim religion to solemnise such
mﬂﬁf«ge provided that it is solemnised in the presence of and with the

~ Permission of the Registrar.

Clause 8 of the draft Bill provides that no marriage may be solemnised
Of registered under the Enactment where either the man is under the age
of cighteen years or the women is under the age of sixteen years except
“fhm' the Chief Kathj had granted his permission in writing in very special
CiTcumstances,
fosfelausc 9 sets out the prohibited degrees of consanguinity, affinity and
=N ':80 in accordance with the Muslim law. It is also provided that no
& shall have two wives at the same time who are so related to each other
m};l“’"Sanguinity. affinity or fosterage that if either of them had been a

¢ & marriage between them would have been illegal.
it::‘i““ 10 provides that no man shall marry a non-Muslim except a
Ya and no woman shall marry a non-Muslim,

sto
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Clause 11 provides that a marriage shall be void unless all the conditiony
necessary for its validity, in accordance with the Muslim law, are satisfieg,

Clause 13 provides that a marriage shall be void and shall poy b
registered under the Enactment unless both parties thereto have CO"SGHtc;l
to the marriage and the consent of either the wali or of the Kathi a5 walj
raja has been obtained in accordance with the Muslim law, ]

Clause 14 reenacts existing law relating to the marriage of widows md
divorced woman {janda) and Clause 15 reenacts the existing law telating to
bethrothals.

The draft Bill lays down the preliminaries to be complied with beforp
the marriage. The provisions follow closely those in the Law Reform
(Marriage and Divorce) Act, 1976, in regard to the notice of marriage, the
declaration to accompany the notice, the issue of a certificate for marriage
and the entering of caveats.

Clause 23 provides that the Chief Kathi may, upon proof being made to
him by statutory declaration that the proposed matriage would be in
accordance with and not in contravention of the Muslim law and the
Enactment, dispense with the giving of a notice and the issue of a
certificate for marriage and grant a licence authorising the sotemnization
of the marriage.

Clause 24 provides that every marriage shall be solemnised in the Kariah
Masjid (mosque avea) in which one or both of the parties to the marriage
ordinarily resides but a Registrar having jurisdiction in such Kariah may
give permission for any such marriage to be solemnised elsewhere.

Clause 25 reenacts existing legislation regarding the payment of mas-
kahwin (marriage gift) and pemberian (gifts). :

Clause 29 deals with polygamy. It provides that no man shall, dutin
the subsistence of an existing matriage, except with the permission of the
Court of a Kathi, contract another marriage in any place wheresoever nor
shall such marriage contracted without such permission be registered under
the enactment, An application for such permission shall be submitted to
the Court of the Kathi in the prescribed manner and accompanied by @
statutory declaration which shall state the grounds on which the proposed
marriage is alleged to be just and necessary, the present income of the
husband, details of his commitments and his ascertainable financial
obligations and liabilities, the number of his dependants (including persons
who would be his dependants as a result of the proposed marriage) and
whether the consent of the existing wife or wives has been obtained ther¢:

to. On receipt of such application the court shall summon the applicant

and his existing wife or wives to be present at the hearing of the

application in camera and the court may grant the permission applied for

if satisfied —

(a} that the proposed marriage is just and necessary during the
continuance of the existing marriage having regard to such ¢ir*
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In regard to the dissolution of marriage, Clause 52 of the draft py
provides that the court may make a decree of divorce where (a) the
marriage has been registered or deemed to be registered under the pro-
visions of the Enactment; (b) where the marriage between the parties wyg
contracted in accordance with Muslim law; and {c) where the domicile or
residence of the parties to the marriage at the time when the petition jg
presented is in the State,

Clause 53 however gives additional jurisdiction in cases where the
husband is not domiciled or resident in the State if (a) the wife has beeq
deserted by the husband or the husband has been deported from the
State and the husband was before the desertion or deportation domiciled
or resident in the State; or (b) the wife is resident in the State and hag
ordinarily been resident in the State for the period of two years imme-
diately preceding the commencement of the proceedings.

Clause 54 provides that the renunciation of Islam by either party to the
marriage or his or her conversion to a faith other than Islam shall by itself
operate to dissolve the marriage.

Clause 55 provides that a husband or wife who desires divorce shall
present a petition for divorce to the court in the prescribed manner
accompanied by a statutory declaration containing the prescribed parti-
culars, including (a) a statement as to the reasons for desiring divorce, (b) 2
statement as to whether any and if so what steps have been taken to effect
reconciliation and (¢} the terms of any agreement regarding the mainten
ance of the wife and the children, if any, of the marriage, provision for the
care and custody of the children if any of the marciage and the division of
any assets acquired through the joint effort of the parties, or where no
such agreement has been reached the petitioner's proposal regarding these
matters. Upon receiving the petition the court shall summon the other
party to appear before the court 50 as to enable it to enquire whether of
not the other party consents to the divorce, If the other party so consents
and the court is satisfied after due enquiry and investigation that the
marriage has irretrievably broken down then the court may make an order
directing the husband to pronounce one talag, Where the other party docs
not agree to the divorce or it appears to the court that there is a reasonable
possibility of a recoaciliation between the parties to the marriage, the
court shall appoint a conciliatory committe¢ consisting of a Religiot?
Officer as Chairman and two other persons or bakam to act for the
husband and the wife respectively. The conciliatory committee shall
endeavour to effect reconciliation within a period of six months from the
date of its being constituted or such further period as may be allowed by
the court. When the Committee reports to the court that reconciliation has
been effected and the parties have resumed married life together, the court
shall dismiss the petition. If the conciliatory committee is unable to effect
reconciliation and is unable to persuade the patties to resume married life

J
i
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(viii) that the husband is suffering from lepresy or elephantiasis o is
suffering from a venereal disease in a communicable form;
(ix) that fhc. having been given in marriage by her father or other
guardian before she attained the age of sixteen years, repudiated the
marriage before attaining the age of eighteen years, provided that te
marriage has not been consummated;
(x) that the husband treats her with cruelty that is to say inter alia
(a) habitually assaults her or makes her life miserable by cruelty
of conduct even if such conduct does not amount o physica|
illtreatment;

{b) associates with women of ilirepute or leads an infamous life;

(¢} attempts to force her to lead an immoral life;

{d) disposes of her property or prevents her from exercising her
legal rights over it;

(e) obstructs her in the observance of her religious profession or
practice;

(f)  if he has more wives than one, does not treat her equitably in
accordance with the injunctions of the Quran;

(xi} that the marriage has not been consummated owing to the wilful
refusal of the husband to consummate it;

(xii) that she did not validly consent to the martiage whether in conse-
quence of duress, mistake, unsoundness of mind or otherwise;

(xii) that at the time of the marriage she, though capable of giving 2 valid
consent was {whether continuously or intermittently) a mentally
disordered person within the meaning of the Mental Disorders
Ordinance 1952 of such a kind or to such an extent as to be unfitted
for marriage;

(xiv) on any other ground which is recognised as valid for dissolution of
marriages or fasah under Muslim law.

These provisions follow those of the Dissolution of Muslim Marriages

Act, 1939, as modified and applied in Pakistan, aithough some of the

provisions are taken from the provisions on nuility of marriage in the Law

Reform (Marriage and Divoree) Act, 1976,

Provision is made for the court to issue a certificate of ptesumptioht of
death and for the court to order the husband to pay a4 muta’ah or con*
solatory gift on divorce, These provisions follow existing provisions, based
on the Muslim law.

Cliuse 62 provides that no order or dectee of divorce or annulment

shall be registered unless the Registrar is satisfied that the court has made 2

final order or orders for the custody and maintenance of the dependent

children, for the maintenance of the divorced wife and for the payment of
muta’ah to the divorced wife; of he is satisfied that no such order or ordets
need be made by the court in view of the circumstances of the case and of
the provisions of Muslim law and the Enactment.

f
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Alause 65 provides that the court sh.al.l 'have power when n:uaking an
o or decree of divoree to order the dlfﬂSlon bctw'cel"l Ehc parties of any
ired by them during the matriage by their joint efforts or the
f any such assets and the division between the parties of the proceeds
e, In exercising such power the court sl:nall have regard to (a) the
tent of the contributions made by each party in money, pro perty or work
s'mds the acquiring of the assets; (b) any debts owing by either party
X ich were contracted for their joint benfflt; {¢) the needs‘of th.e minor
dren, if any, of the marriage, and subject to these considerations the
urt shall incline towards equality of division. The Court shall also have
wer, when making an order or decree of divorce, to order the division
ween the parties of any assets acquired during the marriage by the sole
ffort of one party to the marriage or the sale of any such assets and the
ivision between the parties of the proceeds of sale. In exercising such
nower the Court shall have regard to (a) the extent of the contributions
‘|_1lindc by the other party who did not acquire the assets, to the welfare of
‘the family by looking after the home or caring for the family; (b) the
needs of the minor children if any of the marriage, and subject to these
considerations the Court may divide the assets or the proceeds of sale in
‘such proportions as the Court thinks reasonable; but in any case the party
by whose effort the assets were acquired shall receive a greater proportion,
It will be noticed that although this provision deals with the division of the
harta sepencarian following Malay custom it follows closely the correspond-
ing provision in the Law Reform (Marriage and Divorce) Act, 1976,

~ Clause 66 of the proposed Bill provides that the Court may subject to
Muslim Law order a man to pay maintenance to his wife or former wife (a)
during the course of any matrimonial proceedings; (b) when making or
subsequent to the making of an order or decree for divorce; (c) if after a
decree declaring her presumed to be dead she is found to be alive. The
Court shall also have power to order any person liable in accordance with
!’_Auslim Law to pay maintenance to another person where he is incapac-
ttated, wholly or partially, from earning a livelihood by reason of mental
or physical injury or ill-hcalth and the Court is satisfied thit having regard
! thf means of that person it is reasonable so to order. Clause 67 provides
& that in determining the amount of any maintenance to be paid, the Court
d ’h"‘" base its assessment primarily on the means and needs of the parties,
tggardlcss of the proportion such maintenance bears to the income of the
Person against whom the order is made,

: b Power is given to the Court to order security for the payment of
i Maintenance and o approve agreements for the payment of a capital sum

N Settlement of all future claims to maintenance.

t.cn:lause. 71 provides that the right of a divorced wife to receive main-

e fice from her former husband under any order of Court shall cease on
€Xpiry of the period of eddah or her living in adultery with any other
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person, The right of a divorced wife to receive maintenance from hep:
former husband shall cease on her marriage to any other person unless
agreement otherwise provides.

Clause 76 provides that except where an agreement or order of coyy
otherwise provides, it shall be the duty of a man to maintain his childrep,
whether they are in his custody or the custody of any other person, cither
by providing them with such accommodation, clothing, food and eqy.
cation as may be reasonable having regard to his means and status in life o
by paying the cost thereof. It shall be the duty of 2 woman to maintain o
contribute to the maintenance of her children if their father is dead or hjg
whereabouts are unknown or if and so far as he is unable to maintaiy
them. This follows the provisions in the Law Reform (Marriage and
Divorce) Bill before it was amended on the recommendation of the Joint
Select Committee to make both parents liable for the maintenance of
their children,

Power is given to the court to order security for the payment of
maintenance for the benefit of any child and to amend orders and agree-
ments for custody or maintenance.

Clanse 84 provides for the maintenance of illegitimate children. If any
person neglects or refuses to maintain an illegitimate child of his which is
unable to maintain itself, the Court may order such person to make such
monthly allowance as to the court may seem reasonable. Bur if the claim is
made against the putative father, it shall be brought in the magistrate's
court.

Clause 83 provides that an order of maintenance of a child, shall unless
it is expressed to be for any shorter period or it is rescinded, normally ex-
pire on the attainment by the child of the age of eighteen years. This does:
not apply where the order is made in favour of a child who is by reason of
some mental or physical disability unable to mzintain itself or if it is made
in favour of a daughter who has not been married.

Clause 85 of the draft Bill sets out the persons who are entitled to the
bizanat or custody of an infant child. Following the Muslim Law the
mother is given the right of custody and where she is disqualified under
Muslim Law then the right devolves to the female relatives and after them

to the father. .
Clause 87 provides that the right of hizanat is lost

(@) by the marriage of the mother with a person not related to the child
within the prohibited degrees, provided that this right will revive
upon the disolution of such marriage;

(b) by her gross and open immorality;

(¢) by her changing her domicile so as to prevent the father from

exercising the necessary supervision over the child, except that 2

divorced wife may take her own child to her birthplace;
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i by het abjuration of Islam; e il
. by her neglen':t of or cruelty: t: the c. ild. ol )
™ clause 88 promd.es. that the right of bizanat oF custody shall terminate
Lnon the child attaining the age of seven years in the case of a male :fnd
J ne years in the case of a female, but the court may extend the period
il the male child ateains the age of nine years and the female child the
of eleven years. Thereafter the custody of the child devolves upon the
er and if the child has reached the age of discernment he or she shall
the choice of living with cither of the parents unless the court other-
wise orders.
“Clause 89 provides that the custody of illegitimate children shall
exclusively be with the mother and her relatives,
~ Clause 90 provides that notwithstanding the provisions set out in Clause
85 of the Enactment, the court may at any time choose to place a child in
the custody of any one of the persons named in that section (that is the
‘mother, female relatives and the father and male relatives) or where there
‘are exceptional circumstances making it undesirable that the child be
entcusted to any of those persons, the court may by order place the child
in the custody of any other person or of any association the objects of
‘which include child welfare. In deciding in whose custody a child should
be placed the paramount consideration shall be the welfare of the child
and subject to this the court shall have tegard
(8} to the wishes of the parents of the child; and
(b) to the wishes of the child, where he or she is able to express an
~ independent opinion,
It is provided that it shall be a rebuttable presumption that it is for the
i.good of a child during his or her infancy to be with his or her mother but
i deciding whether such presumption applies to the facts of any particular
¢ase, the court shall have regard to the undesirability of disturbing the life
of a child by changes of custody. Where there are two or more children of
& Mmarriage, the court shall not be bound to place bath or all of them in the
ustody of the same person but shall comsider the welfare of each child
independently.
| ,guc]?t““ ‘9_1 provides that an order for custody may be made subject to
| 'éondit?ndmons as the court may think fit to impose, and subject to such
c‘cidc‘:;su as may be applicable shall entitle the person given custody to
E5 ‘questions relating to the upbringing and education of the child,
A f Particular the order for cistody may —
* “Ontain conditions as to the place where the child is to reside and as
m to th_e manner of his or her education;

' Provide for the child to be temporarily in the care and control of
Some person other than the person given custody;
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(c) provide for the child to visit a parent deprived of custody op .
member of the family of a parent who is dead or has been dcpri"

. . ed

of custody at such times and for such periods as the coyrt m
consider reasonable; R

(d) give a parent deprived of custody or any member of the family gf o
parent who is dead or has been deprived of custody the right of
access to the child at such times and with such frequency 45 the
court may consider reasonable; 1

(d} prohibit the person given custody from taking the child °ut'dé
Malaysia, ;

Clause 92 provides that the court may when granting a divorce or 4
any time thereafter, on che application of the father or the mother of any.
child or any other person make an order declaring cither parent or any
person entitled to the custody of the child to be a person unfit to have the
custody of the child and may at any time rescind any such order. Where
such an order has been made and has not been rescinded the parent or an_);,
such person shall not on the death of the person or persons better entitled
to the custody, be entitled to the custody of the child unless the court
otherwise orders.

Clause 93 provides that although the right to hizanat or custody may he
vested in some other person, the father shall be the natural guardian of
the person and property of the minor child and if he is dead the right
devalves on the paternal grandfather and the executors of the father or
grandfather’s will. The court may however remove any guardian and may
appoint another person to be guardian in his place. In the absence of the
legal guardian the Court shall appoint a guardian and in making such
appointment the court shall be guided chiefly by the consideration of the
child’s welfare,

Provisign is made for the exercise of the right of the guardian in relation
to the property of the child, These provisions follow the principles of the
Muslim Law,

Clause 109 provides that when considering questions relating to the
custody or maintenance of gny child the court shall, whenever it is prac:
ticable, take the advice of some person, whether or not a public officer,
who is trained or experienced in child welfare but shall not be bound t0
follow such advice,

Clause 115—124 of the draft Bill deal with legitimacy and the acknow-
ledgement of children, Clzuse 115 provides that where a child is born 10 &
woman who is married to a man at six months or more from the date of
the marriage or within ane year after the dissolution of the marriage either
by the death of the man or divorce, the woman not having remarried, the
paternity of the child is established in the man; but the man may disavoW
or disclaim the child on the ground of impossibility of cohabitatiom
whether the impossibility arose from discase, physical incapacity or want of
acceess.
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L 116 provides that where a child is born within less than six

cl uscf the marriage the paternity of the child shall not be established

nonths ‘:n anless he asserts that the child is his issue and does not say that

| ¢ ‘;:; is his by fornication. o

! clause 117 provides thata child is born at more than one year after the
Bl o of the marriage either by divorce or the death of the man, the

ity of the child shall not be established in the man unless he or any

F1is heirs, as the case may be, asserts that the child is his issue.

Clause 120—124 provides for the acknowledgement of a child in

rdance with the Muslim Law.

TIVES AND ABORIGINES
ere have been no proposals for changes of customary family law appli-
to the natives of Sabah and Sarawak and the aborigines of Peninsular

Malaysia.

GENERAL

The question of a national family law which should be applicable to all the
gitizens of the country has been raised in various countries. In India the
Directive Principles of the Constitution provides that the State shall endea-
our to ensure for the citizens a uniform civil code throughout the
territory of India. Efforts to achicve this have have so far not been success-
ful in India, In Singapore where the family law has been revised quite
ecently, a dual system has been set up — under the Women's Charter for
non-Muslims and under the Administration of Muslim Law Act for
,vuslims. In Malaysia too the trend appears to be to have such a dual
system — one for the non-Muslims and one for the Muslims. However we
;;;\ that many of the provisions in the Law Reform (Marriage and
Divorce) Act, 1976 and in the suggested model Muslim Law enactment are
: ilar and with goodwill and understanding it may be possible to drafta
“"" for all citizens in Malaysia. Indonesia has recently enacted the
irtlage Law, 1974 which is made applicable to all Indonesian citizens,
£¥en though there will be differences in the implementation of the law in
Z‘dafmc with the detailed regulacions for the various groups in
H€0nesia. The Tunisian Code of Personal Status 1958 is also applicable to
é;;l:ns in Tllmisia and in Egypt there has been an attempt to intro‘duce
. :l’l Faml‘lx Code for all citizens. Tunisia and Egypt }mve abolished
- l:hme religious courts although Indonesia still recains them, It is
. 2; Malaysia too will in time be able to have a common code for all
ide 1. Malaysm, although it may be necessary, as in Indonesia, ta
0 lor differences in the implementation of the law.

! Ahmad Ibrahim*

Ofesso
" of Malaysian Law, University of Malaya.







. REREQUISITES OF PARTNERSHIP IN MALAYSIA:
4 PRE-VIEWS AND POST-VIEWS

cnership as a mode of conducting business antedates the more modern
ventures carried on through the limited liability companies. To too
@y pusinessmen who stait business often of a small nature, choose

ners of mutal confidence, believe in the freedom of contract and

yle of business is still the main attraction,

3 This article is intended to probe into the history of partnership law in
jim various states and straits settlements and to examine the appropriate-
;igss of the current definition of partnership as contained in section 3(1) of
the Partnership Act, 1961 (revised 1974, Act 135) in retrospect and
""i'rospect. The nature of the problems relative to the definition which have
come before the courts will also be reviewed. This necessarity involves
comparison with the previous definitions of partnerships in the different
Malgy states, as well as in Sabah (then North Borneo) and Sarawak. The
first traces of the statutory form of the common law of partnership in
some of the Malay states are found in an enactment, to be noted below,
towards the end of the nineteenth century.I

I HISTORICAL. SKETCH

In 1899, the Federated Malay States of Perak, Selangor, Negri Sembilan
and Pahang passed the Contract Enactment {F.M.S, Cap. 52), based wholly
upon the Indian Contract Act, 1872. Chapter Xl of the Enactment
(sections 239-266) dealt with the law relating to partnership. Section 266
G.xcluded “extraordinary partnerships such as partnerships with limited
liability, incorporated partnership, and joint stock companies.”” As the

-
tﬂrofessor of Comparative Law, Faculty of Law, University of Malaya, Kuala
mpur,

) b

.Th»” reference is to the Contract Enactment of 1899, It is interesting to note,
OWever, that at the end of the Contract Enactment, 1899 the schedule attached
thereto dealy with the “Enactment Repealed”, applicable to Selangor only. It referred
f;“cgulution X1 of 1893 and stated “The words 'The Indian Contract Act, 1872
P':;is‘x:f 0f 1872), cantained in the third Schedule there ro.'" This suggests that the
1893 s of the Indian Act were earlier applicable to Selangor by Regulation X1 of

v




