CONDITIONAL CONTRACTS FOR THE SALE OF LAND

1t is not uncommon for parties to enter into agreements for the sale and
purchase of land subject to certain conditions being fulfilled. Parties may
agree that the contract is made ‘subject to contract’; ‘subject to approval
by some authority’; ‘subject to the purchaser obtaining a loan’ or such
other similar terms.!

Whatever formulae may be used by the parties, the important question
for determination is whether the parties have entered into a legally bin-
ding contract, More oflen than not, this is not an ¢asy question to answer.
Though some of these formulae may have acquired a technical meaning,
yet to answer the question, it is important to determing the intention of
the parties by construing the agreement as a whole. A skilled draftsman
will indicate the true intention of the parties with clarity. Usually, the in-
tention of the parties is not clearly stated in the agreement. The Courts
then have the difficult task of construing the agreement to determine the
true intention of the parties. Generally, when such formulae are used, the
intention of the parties may be any one of the following: (i) neither party
is to be bound by the agreement until and unless the specified act or event
has been fulfilled; (ii) the agreement is binding on both the parties until
the specified act or event cannot be fulfilled; (iii) the agreement is im-
mediately binding on both the parties and the act or event merely relates
to an obligation to be fulfilled by one of the parties.

Further difficulties are sometimes caused when such formulae are used
to describe a conditional offer or acceptance.? In such cases, no question
of enforceability of the agreement arises as the parties are still considered
to be in a state of negotiation, not having concluded a binding agreement.

It should perhaps be pointed out at this stage that much confusion is
also caused when parties contend that an obligation which one of them
has to fulfil under the contract of sale renders the contract conditional.
In the strict sense of the word this is not the correct position. A condi-
tional contract is one where the uncertain act or event affects the forma-
tion of a contract of sale which creates the relationship of vendor and pur-
chaser and not one which affects the performance of one of the obliga-
tions or term of an already binding contract.? In the latter case, the non-

ISee below For the common lypes of conditions,
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3iis usually a condition of sale. See discussion belaw. See also, Goff § in Eastham v Leigh London
and Provincial Properties Ltd [1970] 3 WLR 848 a BS54,
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fulfilment of the condition is a breach of a term of the agreement which
entitles the other party to bring an action for damages.

It is important to determine whether a contract is conditional or not for
a number of practical reasons:

(i) whether either or both the parties may resile from the agreement
whislt the said event or ac¢t remains unfuifilled;

(iiy whether a party may recover the deposit paid in the event the con-
dition is not fulfilled;

(iii) whether prior to the fulfilment of the condition, the purchaser has
acquired an interest in the property so as to entile him to enter a
caveat; and

(iv) whether a decree of specific performance may be obtained even
before the said act or event is fulfilled.

Though much has been written on the nature and effect of conditional
contracts, problems continue to arise.* An attempt will therefore be made
in this Arctile to state the position relating to conditional contracts in
Malaysia.

Promissory Conditions and Contingent Conditions

Tt is sometimes said that since the term ‘condition’ is capable of bearing
a number of different meanings® depending on the context in which it is
used, it is important to draw a distinction between a condition which af-
fects the formation of a contract of sale and a condition which merely relates
to an abligation or term of an already binding contract. A condition which
affects the formation of a contraet of sale, as in a conditional contract
is therefore referred to as a contingent condition whereas one which relates
to the performance of a term of a contract is described as a promissory
condition.é The distinction between these two types of conditions was
highlighted by Buckley LJ in Eastham v Leigh London and Provincial Pro-
perty Ltd,” where his Lordship observed,

That is not, in my judgment, a condition precedent to the contract at all, it is
part of the terms of the contract. You may call it a condition if you please,
but it does not make it a condition precedent to the existence of a contract, it

45« Farrand, Coniract and Conveyance, (3rd edn) page 28; Emmet on Title, (1Tth edn) page 47,
and see discussion below.

sSlonar, "The Contract Concept of Condition’ (1953) LQR 485; Sachs LJ in Property Bloodssock
Lid v Emerton [1968] Ch 94, 120. Perri v Coolangatta Investments Pty Ltd (1982) 56 ALJR 445,
446. See also Lord Diplock in the Privy Council decision of Australia and New Zealand Banking
Group Lid v Beneficial Finance Corp (1983) 57 ALJR 352, 355.

6See Anson s Law of Contract, {25th edn) at pages 131-132 Chitty on Conrracts General FPrincipies,
Vol. 1, {25th edn) London Sweet & Maxwell, para 752.
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merely indicates what is part of the terms of the bargain, just as in all contracts
for sale the terms of the bargain are customarily described as conditions of
sale.d

Again Denning LJ in Trans Trust S.P.R.L. v Danubian Trading Co
Lid.? said:

Sometimes it is a condition precedent to the formation of a contract, that is,
it is a condition which must be fulfilled before any contract is concluded at all.
In those cases the stipulation ‘subject to the opening of a credit’ is rather like
a stipulation ‘subject to contract’. If no credit is provided, there is no contract
between the parties. In other cases a contract is concluded and the stipulation
for a credit is a condition which is an essential term of the contract. In those
cases the provision of the credit is a condition precedent, not to the formation
of a contract, but to the obligation of the seller to deliver the goods. If the buyer
fails to provide the credit, the seller can treat himself as discharged from any
further performance of the contract and can sue the buyer for damages for not
providing the credit.1®

In Ho Kok Cheong Sdn Bhd & Anor v Lim Kay Tiong & Ors,! the
Federal Court held that the clause in a contract which provided that the
defendants (purchasers) *agree and undertake to ensure that by or before
the completion of the purchase. . . the vendors are released as guaran-
tors. . .” did not render it a conditional contract. The court rejected the
argument of the defendants that release from the guarantees was a ‘condi-
tion precedent’ and, therefore specific performance was not granted. The
defendants relied on the case of Heron Garage Properties Lid v Moss &
Anor'? and the Privy Council decision in Aberfoyle Plantations Ltd v
Khaw Bian Cheng’ Lee Hun Hoe CJ (Borneo), observed that,

In the present case any talk about conditions precedent or conditional contract
is misleading. It is irrelevant and tends to cause confusion. The facts are clearly
distinguishable from Aberfoyle’s case. There the contract was conditional on
the vendor obtaining a renewal of certain leases. As the condition precedent
was not satisfied there was no contract of sale; the relationship of vendor and
purchaser was not created. !4

am page 891,
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His Lordship then stated:

If appellants were righl there would be no contract of sale as a condition prece-
dent had not been fulfilled and they should be entitled to a refund of the deposit.
The question whecher the contract is conditional or not depends entirely on the
interpretation of the sale agreement. The ‘conditions’ agreed by the parties were
nothing mere than the terms of the contract. The fact that a ‘condition’ is a
term of a contract does not make it a conditional contract. There ave no condi-
tions precedent in Lthe present case as understood in Aberfoyie’s case. )

There is therefore sufficient authority to support the view that not every
contract which is subject to a condition is a conditional contract, It is im-
portant to determine whether the condition affects the formation of a con-
tract of sale so as to render the contract conditional or whether it is merely
a term of the contract.'s

Condition Precedent and Condition Subsequest

Conditional contracts are usually said to be subject to a condition prece-
dent or a condition subsequent. In the former, the agreement is not bin-
ding on the parties until the specified event is fulfilled, whereas in the lat-
ter, the agreement is binding on both the parties until the specified event
oceurs.

1t is sometimes said that one of the effects of a contract which is subject
to a condition precedent is that no binding contract comes into existence
until thecondition precedent has been fulfilled.!” In such a case, the par-
ties are at liberty to resile from the contract anytime before the fulfilment
of the condition precedent.’® Where, however, there is a condition subse-
quent, as the contract is in existence until the said condition is not fulfill-
ed, the parties are bound by the contract and cannot withdraw from the
contract. In such a case too, it is said that a binding contract is created
from the moment the contract was made,"

Sometimes, the terms ‘condition precedent’ and ‘condition subsequent’
are also used in case where it does not affect the formation of the entire
contract but goes to the obligation of one of the parties under an already
existing contract of sale,®

! SIbr‘ci. See also Lee Yew ffin v Kow Lup Piow [1974] | ML) 114,

1654e Ungoced-Thomas J in Property and Bloodstock Lid v Emerion [1967] 2 All ER 839 at first
instance and Danckwerts LJ in the Court of Appeal, [1968] Ch 94, at 112 and 118. See also Mason
Jin Perri v Coolangatia Investments Pty Lid (1982) $6 ALJR 445, 450,

see for example, Bransley's Conveyancing Law and Practice, (2nd edn) page 129,
1845 10 other effects see, Chitty on Contracts, Vol, [ (25th cdn) para 753.
lng:ich. The Law of Contract, (5th edn) pages 46-47; Chiity on Coniract, Vol. [ (25th edn) para 753,

206ee the dissenting judgmenl of Hardic Boys J in Scoir v Rania |1966] NZI.R 527, 537; Chitly,
para 751, 1619; Barnsley, supra, at page 129 and Farrand at pages 29-30. But see the views of Saf-
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It is submitted that the mere labelling of a condition as a condition prece-
dent or a condition subsequent for purposes of determining whether a con-
ditional contract is in existence is unsatisfactory. As it is the intention of
the parties which is crucial for the determination of the existence of a con-
ditional contract, little assistance may be obtained by referring to the con-
dition as a condition precedent or subsequent.?' This is particularly so
since the terms ‘condition precedent’ and ‘condition subsequent’ are not
restricted to contingent conditions alone.?2 Furthermore, the lack of
unanimity as to the meaning and effect of the cerms ‘condition precedent’
and ‘condition subsequent’ poses further problems and uncertainty.

Contracts Subject to Conditions

Generally it can be said that there are four main types of contracts which
may be subject to a condition. These are (i) where the parties intend that
unless the said condition is fulfilled no binding contract should come into
existence; (ii) where the fulfilment of the condition is absolutely necessary
to give effect to the contract; (iii) where a condition is stipulated for the
benefit of one of the parties and (iv) where the condition relates to the per-
formance of the obligation of either one or both of the parties. In the strict
sense of the word, it is only contracts in the nature of situation (ii} above
which can properly be referred to as conditional contracts. Each of these
four situations will now be considered.

1. Condition which must be fulfilled before a binding contract comes into
effect

Where parties enter into an agreement with a clear intention that no con-
tract for the sale and purchase of land should be binding on them until
a certain act is fulfilled, then until the said act is fuifilled no concluded
agreement comes into existence. Such is the situation where parties agree
that the agreement is not binding ‘until a formal agreement had been sign-
ed’ or that ‘this agreement is subject to contract’ or where the agreement
is couched in such other similar phrases.?® But it must be emphasised that
there is no magic in these terms. As oral agreements for the sale and pur-
chase are enforceable in Malaysia, such agreements may stitl be binding
even though such terms have been employed. Therefore, if the parties have
agreed on all the terms of the agreement and though it is said to be *sub-

mond and Williams on Contract, where the Jearned authors state that it is nsually immaterial to the
parties’ rights whether the condition is precedent or subsequent (2nd edn) at-page 30 referred 1o
in Scotr v. Rania, supra, al page 538,

21See Danwerts LJ in Properry Bloodstock Lid v Emerton [1968] 1 Ch 94, 118,

2ce Hardie Boys J in Scotr v Rania [1966] NZLR 527, 540, and Fnt v Witson [1976] 2 NZLR
261, 267, 267. See generally the recent Australian cases of Perri v Caolangatia Investnienss Piv Ltd
(1982) 56 ALJR 445, 446 and 453 and Meehan v Jones (1982) 56 ALJR 813, 817,

238« Generally Farcand Coniract and Conveyancing (3rd edn) pp. 16-31(,
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Ject o contract’, the Courts may hold such contract. to be binding on the
ground that the execution of a formal contract is a mere formality.?

2. Fulfilment of conditions which are essential for the creation af a vendor-
purchaser relationship

Sometimes it may be necessary for the formation of a binding contract
of sale that a certain condition must be fulfilled. The (ulfilment of such
conditions may be required by law or because of some restrictions impos-
ed on the title,2s Therefore, where the approval of the court is necessary
for the sale, unless such approval is obtained, the relationship of vendor
and purchaser cannot arise. Likewise, it may be necessary to obtain the
consent of the Ruler-in-Council or the approval of the Foreign Investiment
Committee2® or some other third party before such a relationship may
arise. In these cases, such approval may be absolutely essential for the sale.
Therefore, the parties may enter into an agreement with a clear intention
to be bound by the agreement subject to the fulfilment of the condition.
An immediately binding agreement comes into effect but it is only when
the condition is fulfilled that a contract of sale creating a relationship of
vendor and purchaser comes into effect. This type of agreement is the on-
ly type of agreement which may strictly speaking be referred to as a condi-
tional contract.?” 11 is usually said thal in such situations the fulfilment
of the condition is a condition precedent to the formation of a contract
of sale or that the agreement is regarded as a binding agreement contain-
ing a condition precedent to the formarion of the actual contract of sale
and purchase.?®

Therefore in such cases the contract is said to be conditional since unless
and until the condition is fulfilled the relationship of vendor and purchaser
can never arise. That such a conditional contract is binding pending the
fulfilment of the condition or its non-fulfilment was laid down by Lord
Denning MR in Smaliman v Smallman.® His Lordship observed:

24¢e Daiman Development Sdn Bhd v Mathew Lui Chin Teck [1981] 1 ML) $6 PC and Diamond
Peak Sdn Bhd v Tweedie (1982] 1 MLJ 97.

25y may qiso relate to the conditions of safe. See also Proper(y and Bloadstock Ltd v Emerion [1967]
2 WLR 981.

253gince the writing of this Article, the Federal Court delivered the judgment in the case of Natlonal
L.und Finance Co-operative Saciety Ltd v Sharidat Sdn Bhd [1983] 2 CLJI 76 on the effect of a con-
11t which was subject to FIC approval,

Por example, see Aberfople Pianiations Ltd v Khaw Bian Cheng [1960] MLJ 47 discussed below.
e Davis, ““Condition Contracts For the Sale of Land in Canada®, {1977) 60 Can. BR 289.
ZBSee generaly Treitel, The Law of Contract (6th edn) page 47,

e Ungocd-Thomas J in Property and Bloodstock Lid v Emerton [1967] 2 All ER 839, 847-8.
Sueviews of Farrand, (3rd edn) au page 28 and Emme/ on Tirte (17th edn) a1 page 47, See generally
Ason ) in Perri v Coolangarta Investments Pty Ltd (1982) 56 ALJR 445, 450-51.

“’[Iu?l] 3 All ER 717; see generally Gibbs Cl in Perry v Coolangatta Investments Pty Lid, supre
ur 446.448,
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In my opinion, if the partics have reached an agreement on all essentiai mat-
ters, then the clause ‘subject to the approval of the court’ does not mean there
is no agreement at all. There is an agreement, but the operation of it is suspend-
ed until the court approves it. It is the duty of one party or the other 10 bring
the agreement before the court for approval, [f the court approves, it is binding
on the parties. [f the court does not approve, it is not binding. But, pending
the application to the court, it remains a binding agreement which neither party
can disavow.’!

Where, however the condition is not fulfilled a vendor-purchaser rela-
tionship does not arise as no contract of sale exists. But until then therc
is a binding contract between ihe parties.

It may, however be argued that this principle is contrary to the decision
of the Privy Council in Aberfoyie Plantations v Khaw Bian Cheng.”?

In that case, by an agreement dated November 8, 1955, ‘subject to the
condition contained in clause 4 the vendor/the appellant wiil sell and the
purchaser [respondent] will buy' the Harewood Estate consisting of rub-
ber plantations (Clause 1); two deposits were to be paid, one on signing
the agreement and the other on or before February 1, 1956 (Clause 2); the
purchaser was to have possession on completion and there were provisions
for taking over equipment and dividing tapped rubber on the day before
completion. Clause 4, which is the most important provision for the pre-
sent purpose, provided:

The purchase is conditional on the vendor obtaining at the vendor’s expense
a renewal of the seven (7) Leases described in the Schedule hereto so as to be
In a position to transfer the same to the Purchaser and if for any cause what-
soever the Vendor is unable to fulfil this condition this agreement shall become
null and void and the Vendor shall refund to the Purchaser the deposit or deposits

already made under Clause 2 hereof notwith-standing anything contained in
Clause 10 hereof.

By Clause 9, completion was to take ptace on April 30, 1956, and on
the purchaser paying the balance of the purchase price ‘the vendor shall

&s soon as possible thereafter execute a proper transfer of the property to
the purchaser, , .»

l 31;20 leases memior}ed v»:hich related to part of the property, 182 out of
m-aueracrfes. haq e;_(plrcd in 1950 and their renewal had been the subject
delay ino neg_ouau?ns with the State Government. There was, however

granting this renewal because of some uncertainty about Govern-

ment policy with regard to the granting of State Leases.

3 thid. a(

v Amaiy § 8¢ 720, referced ro by Yusof Abdul Rashid J in the recent Malaysian case of Sitimnthu

K & Anor [1983] | ML |0y,
11960 MLy 47
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On April 30, 1956, the vendor had obtained only a letter agreeing (o
renewal in principle but it was conceded that this was nol in compliance
with clause 2 of the Agreement. The purchaser through his solicitors ex-
tended the vendot’s time to May 31, 1956, and on June 11, 1956 began
proceedings for (he return of his deposit.

The Ipoh High Court (Good J) dismissed the purchaser’s claim with costs.
On appeal by the purchaser to the then Court of Appeal®of the Federa-
tion of Malaya the Court by a majority** allowed the appeal. From that
judgment, the vendor appealed to the Privy Council.* The Judicial Com-
mittee of the Privy Council® held that on the construction of the agree-
ment, the vendor’s obligation to sell and the purchaser’s obligation to buy
under Clause 1 were subject to Clause 4. Their Lordships*? held that the
agreement demanded the fulfilment of the conditicn before 30th April,
1956 (extended to 31st May, 1956).

Lord Jenkins, made the following obscrvation on the said agreement,

It was thus made plain beyond argument that the condition was a condition
precedent on the fulfilment of which the formation of a binding contract of
sale between the parties was made to depend.®®

His Lordship had earlier pointed out that,

.. unless by that date a binding contract had been brought into existence by
tulfilment of the condition:. . . there would. . . in truth be no contract for the
purchaser to perform.?

and again
... until the condition is fulfilled there is no contract of sale to be completed,

It is submitted that these abservations of Lord Jenkins cannot be read
in isolation to mean that agreements such as these are of no effeci until
the said condition is fulfilled. Lord Jenkin’s observation must be restricted
in its application to the interpretation of Clauses 1 and 4 of the said agree-
ment. So far as they support the contention that unless the renewal of the
seven leases had been approved by the Ruler of Perak, no binding con-
tract exisis between the (wo parties, these observations are a correct inter-

Mrhomson CJ, Sir John Whyatt Cl(Singapore) and Barakbah J.
3“Si( Jobn Whyan CJ dissenting.
35Both the High Courl and the Ceurt of Appeal decisions ar¢ unfeported.

367 he decision of the Privy Council is reported in [1960] AC 115; [1959) 3 All ER 910 and [1960]
\LJ 47 tn this artcle all references to the case are Irom the MLJ.

31 ord Denning, [ord fenkins and Mr . M D de Silva.
38(1060) MLJ 47, 50.

39!bid. at page 49.
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pretation of the relevant clauses. They, however, do not support the view
that before the condition is fulfilled either party may resile from the
agreement.*! In fact, throughout the entire judgment, Lord Jenkins made
no reference to such an eventuality. It would therefore be unwise to read
too much into the observation of Lord Jenkins. In fact, the decision in
Aberfoyle’s case has been subjected to some criticisms. It has been argued
in a number of cases that whenever a condition is stipulated in a contract
for sale and purchase of land, such a condition renders the contract a con-
ditional contract. This misunderstanding was highlighted in the English
case of Property und Bloodstock Lid v Emerton*? The issue in this case
was whether it was open to a mortgagor (or borrower) to redeem when
Lhe mortgagee had entered into a contract for the sale of the mortgaged
property which contained a provision (the property being leasehold) re-
quiring the morgagee-vendor (o obtain the landlord’s consent to assign,

It was argued by the mortgagor relying on Aberfoyle's case that such
a contract was a conditional contract as the assignment was conditional
upon the landlord’s consent being granted. The Court of Appeal held that
this was not a conditional contract in the Aberfoyle’s sense, and the Aber-
Joyle’s case was distinguished. Of the Privy Council decision, Danckwerts
LJ observed that —

Lord Jenkins was dealing with a very unusual and special case, and although
the principles which he states may have the greatest importiance in case where
it is necessary to settle the duties of recalcitrant vendor or purchasers, they can
have no relevance to a case where vendor and purchaser are egually proceeding
10 and looking forward to the completion of the contract, without regard to
strict performance in regard to time which is the situation in the present case.®

His Lordship even expressed some doubts as to the validity of the obser-
vations of Lord Jenkins, He said;

Lord Jenkins thoughi that the contract was so conditional that even the rela-
tionship of vendor and purchaser was never created by it. This is a proposition
which, with all respect, I find it very difficult to accept.%¢

See Ungoed-Thomas J in Property and Bloodstock Lid v Emerion [1967) 2 Al ER 839, 845 (at
first instance).

211968) Ch 94. See alsa Ho Kok Cheong Sdn Bad v Lim Kay Thiong: [1979) 2 MLJ 224, Bul see
the recent Federal Courty decision of Nationu! Land Finance Co-operative Society Ltd v Sharidal
Sdn Bhd [1983) 2 CL) 76.

4311968] Ch, 94, 115+6.

4“'Al page 116. The views of Danckwerts LJ were shared by Gibbs CJ) and Mason J in the Aunsiralian
High Court decision of Perri v Coolangatia Investinents Py f.4d (1982) $6 ALJR 445, 446 and 450.
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His Lordship, however said that it was not necessary for him to differ
from any of the principles ¢nunciated by Lord Jenkins with regard to the
time within which the condition in a conditional contract has to be fulfilled.

Sachs LJ dealt with the requirement of the vendor to obtain the landlord’s
consent to assign as follows:

[wherer it was) in law really a condition in the Aberfoyle sense of that word
or whether it merely relates (as held by Ungoed-Thomas J) 10 a matter of title
— in other words, the machinery for carrying out the contract.¥

His Lordship peinted out that much confusion has been brought into
the law of contract by the use, and misuse, of the word ‘condition’. He said:

In one category of conditions fall those which in the present case it is conve-
nient to call the Aderfoyfe type. In another fall the bulk of what are styled ‘con-
ditions’ in the National Conditions of Sale. The two categoties can be poles apart
in legal effect. The former are conditions precedent. Unless and until they are
fulfilled, or waived by a party entitled to waive them, the contract in which they
are embodied does not normally take effect as a contract of sale in the sense
of establishing the relationship of vendor and purchaser. . .

.. on the other hand, the bulk of the so-called ‘conditions’ in the National
conditions of Sale are simply the terms of a contract of sale, in the main dealing
with matters of title. These fall into quite a different category of “‘conditions’
and do not prevent a contract of sale being unconditional.*

The Court of Appeal held that the condition in the instant case related
to a matter of titte and did not constitute a condition precedent of the Aber-

Joyle type.

In fact the approach taken by Lord Jenkins in Aderfoyie’s case was again
doubted by the High Court of Australia in the recent case of Perri v
Coolangatia Investment Pty Lid. ¥ In this case it was argued that a clause
in a sale and purchase agreement which provided that the contract was sub-
ject to the purchaser completing the sale of his property to a third party
had a similar effect as in Aberfoyle. The High Court in refusing to accept
this argument held that the condition did not relate to the formation of
a contract of sale between the vendor and purchaser but was a condition
relating to the performance of an obligation by the purchaser. The High
Court expressed some doubts as to whether the Privy Council in Aberfoyle’s
case was correct in holding the condition in that case related to the forma-
tion of a contract rather than to the obligations of the parties. Gibbs CJ
observed:

a3 Al page 120.
464, pages |20-1.
47(1982) 56 ALIR 44s.
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If that view of the condition was correct, it can only be because of particular
provisions peculiar to the contract there considered. However, the correctness
of what Lord Jenkins said on this point was doubted in Property and Bloodstock
Ltd v Emerton [1968] 1 Ch 94, at page 116, and [ respectfully share those doubts.
It seems to me that the condition was one on which the performance of the rele-
vant obligations under the contract depended rather than a condition precedent
to the formation of a binding contract,

Again Mason J stated:

In this situation the area in which Aberfople stands as an authori ty should be
closely circumscribed. [ am not disposed te regard it as having authority beyond
its own facts or as expressing any general principle applying to conditions other
than non-promissory conditions which are precedent to the formation of a con-
tract. It has been pointed out that judges have displayed much ingenuity in
distingnishing Aberfopfe.

The decision of this Court in Maynard v Goode (1926), 37 CLR 529 and that
of the Court of Appeal in Property & Bloodstack Ltd v Emerton [1968] Ch 94
are illustrations of a different approach.4

Two comments may be made of the decision in Aberfoyle’s case. First,
the condition in Clause 4 was treated by the Privy Council as affecting
the formation of a contract of sale and not as one relating to the obliga-
tions of the parties. This was because of the peculiar facts of the case. The
facts clearly indicated that the parties intended that Clause 4 should be
satisfied before a contract of sale could come into existence. It may be said
that it was for this reason that the Privy Council took the view that the
fulfilment of the condition was essential to the formation of a contract
of sale. Secondly, in the light of the numerous criticisms against the deci-
sion of the Privy Council on this point, it is clear that courts now would
deal with such conditions dif ferently. They would consider such clauses
as one affecting the obligations of the parties rather than the existehce of
a contract. As Mason J said in Perr v Coolangatta Investments Pty Ltd

Generally speaking the Court will tend to favour that construction which leads
to the conclusion that a pariicular stipulation is a condition precedent to per-
formance as against that which leads to the conclusion that the stipulation is
a condition precedent to the formation or existence of a contract, In most cases
it is artificial to say, in the face of the details settled upon by the parties, that
ihere is no binding contract unless the event in question happens. Instead, it
is appropriate in conformity with the murual intention of the parties to say that
there is a binding contract which makes the stipulated event a condition prece-
dent to the duty of one party or perhaps of both parties, to perform.!

48At Dage 446,

‘9"\1 DPge 450! Aberfoyie s case was followed in the New Zealand case of Scorf v Rania (1966) NZLR
527. Bui see the strong dissenting judgment of Hardie Boys J.

s DSupm.
SLaq page 451,
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His Lordship then added:

Furthermore, it gives the courts greater scope in determining and adjusting the
rights of the parties. For these reasons the condition will not be construed as
a condition precedent to the formation of a contract unless the contract read
as a whole plainly compels this conctusion,s?

It is, therefore, submitted that in most cases where a condition is
stipulated in a contract for sale and purchase, it would be interpreted to
relate to one of the obligations of the parties rather than the existence of
a binding contract. The Courts will regard such contract as binding. It is
only in cases where the parties have clearly expressed their intention that
the fulfilment of the condition is essential to the existence of a contract
of sale that the courts would consider such contracts as conditional con-
tracts. In practice, the type of contracts which can be regarded as condi-
tional would be ‘where the fulfilment of the condition is not within the
power or control of either one of the parties to the sale but dependent on
the approval of some third party’. Such an approval from a third party
must be essential for the very formation of a contract of sale. In other
words, the condition must be such that without the said approval, no bin-
ding contract for the sale and purchase of land can be effected. In Turney
and Turney v Zhilka® Judson J said that it was only such a condition
which was ‘a true condition precedent’.

The obligations under the contract, on both sides, depend upon a future uncer-

tain event, the happening of which depends entirely on the will of a third party

— the village council. This is a true condition precedent — an external condi-

tion upon which the existence of the abligation depend. Until the event occurs

thete is no right of performance on either side. The parties have not promised
that it will occur.™

The Canadian Courts have been consistent in following this decision of
the Supreme'Court. In 1976, Dickson J in the Supreme Court of Canada
in the case of Barnett v Harrison® said:

The rule in Turney and Turney v Zhitka has been in effect since 1959, and has
been applied many times. In the interests of certainty and predictability in the
law, the rule should endure unless compellinig reasons for change be shown.%

21bid,

53(1959) 18 DLR (2d) 447.

54page 450,

55(1982) 1 MLJ 242.

564 page 247. See generally Davis {1977) 60 can BR 289,
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The High Court of Singapore in the recent case of Ong Boon Pok Real-
iy Co (Pie} Ltd v Chiang Hong (Pte) Ltd.,”" also took a similar approach.
The Court held that the clause which was added to the saie and purchase
agreement which provided that the agreement was entered into on the basis
that the Government would approve the sale to the purchaser who was not
a Singapore citizen rendered the contract conditional upon the approval
being granted. The Court held that the intention of the parties was clearly
to enter into a conditional contract, especially since the parties knew that
without the approval of the Singapore Government, the sale could not be
effected. The Court foltowed the decision of the Privy Council in Aber-

Joyle Planiations Lid v Khaw Bian Cheng,’ even though, as the Court

found, the conditional character of the agreement was not expressed as
clearly as was provided in the agreement in Aberfoyie’s case nor did the
said agreement specify as in Aberfoyle that if the condition was not fulfilled
the agreement shall be null and void.

Sinnathuray } observed:

But T am not persuaded by Mr Price that the differences distinguish the present
case from the Aberfoyle case, for the reason I have given that once it is con-
cluded that the true construction of the side letter read with the Agreement is
that there was a conditional contract, that the facts in the present case are in-
distinguishable from the facts in the Aberfoyle case. Both concern conditional
contracts relating to the sale and purchase of land, Both contain stipulations
fixing dates for the completion of the sales. The reasoning had in the Azerfople
case must therefore apply to the facts in the present case that ““until the condi-
tion is fulfilled there is no contract of sale to be completed.’®

But it must be stressed that in such cases the parties must clearly indicate
their true intentions in the contract with clarity, othewise the difficult task
of determining their true intention will be on the courts. The danger in
such a case is that instead of construing the condition as affecting the for-
mation of the contract, the court may interpret it to relate to the perfor-
mance of the obligation of the parties.® [t may, however, be pointed out
that such situations are few but ail the same many such contracts are entered
into in Malaysia.

3. Where a condition is provided for the sole benefit of one of the parties

Sometimes a condition may be stipulated in the agreement which is for
the sole benefit of one of the parties. For example, the contract may pro-
vide the condition that ‘ptanning permission must be obtained’ or that ‘sub-

5719821 1 MLI 242.
S8 5upre.
5941 page 248,

80gee discussion below.
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ject to a loan being obtained’ or ‘subject to finance’.8t [ these conditions
relate to the aceeptance of the offer, then clearly no binding contract comes
into effect as the acceptance is not ungualified or unconditional. Where,
however, they relate (o the conditions of sale or the obligation of one of
the parties, then a hinding contract is in cxistence.

It is sometimes said that a conditional contract may be waived so as to
render the contract an unconditional contract. It is however, submitted
that this is not the correct position. A party to a conditional contract can-
not waive any condition if the basis upon which the agreement was entered
into was the fulfilment of the ¢condition.® It is only a promissory condi-
tion which is inserted for the benefit of one of the parties that can be waived.
Therefore if there is a condition in a contract of sale which is exclusively
for the benefit of one of the parties, such a party may waive the
condition.® Where a condition is for the benefit of both the parties, it
cannot be waived.6*

4. Condition which must be fulfilled before performance of an obligation
by either party

Sometimes a distinction is drawn between a condition which affects the
existence of a contract and one which is essential to the coming into ex-
istence of an obligation of the parties. It is said that in the latter case neither
party can demand the performance of an obligation until the condition
is fulfilled.® In such cases it is said that the parties are bound by the con-
tract from the very beginning and the relationship of vendor and purchaser
exists. This being the case, neither party can withdraw from the contract
until the condition is not fulfilled, If it cannot be fulfilled an action for
specific performance cannot be maintained.s Until the condition is fulfill-
ed, the vendor may not be under an obligation to transfer the property
or the purchaser to pay the purchase price. The obligation to fulfil the said
condition may be on either one of the parties or both, If the party who

6lgee Coote, "' Agreements ‘Subject to Finance"* (1976) 40 Conv (NS} 37 Scotr v Ranfa [1966] NZLR
R $27.

62$ee Turney and Turney v Zhitka (1959) 18 DLR (2d) 447 and Barnett v Harrison (1975) 57 DLR
(3d) 225,

53 Huwksley v Outram {1982] 3 Ch 359; Scorr v Rania [1966] NZLR 527, 534; Gunge v Sullivan (1966)
116 CLR 418,

645ee (Heron Garage Properiies Lid v Moss [1974] 1 All ER 421. See note in {1975} 39 Conv. (NS)
251, 255, See Farrand, at page 30.

65560 Judson Jin Turney and Turney v Zailka, (1959) 18 DLR (2d} 447; Maynard v Goode {1926)
37 CLR 529, 340; Hardie Boys J in Scotf v Rania [1966) NZLR 527, Hinde, McMorland and Sim,
Land Law, Yol. 2, Butterworths (Newe Zeatand), para 10.007; Davis (1977} 60 Can BR 28% and
the recent judgment of the Privy Council in Newmonr Pty Lid v Laverson Nickel {1983) 57 ALJR
348, 352 (on appeal from the Supreme Court of New South Wales.

S8Newmont Piy Lid v Laverson Nickel (1983) 57 ALJR 348, 352.

SN -




JMCL Conditional Contracts for the Sale of Land 59

is under an obligation to fulfil the condition does not do so, the other par-
ty has the option of avoiding the contract. If however, the condition is
not fulfilled through no default of either party, then either party may avoid
the contract. It is further said that if one party having a right to avoid the
contract does not excercise his right, the other party may enforce the con-
tract against him,

As poinied out earlier, these types of contracts are not strictly speaking
conditional contracts. These conditions are what is commonly referred to
as conditions precedent to the obligations of the parties.® It is only the
obligation to perform a particular provision of the contract which is con-
ditional and not the entire contract. The contract is fully binding together
with all the other provisions except the one which is ¢conditional.

The Federal Court in Lee Yew Hui v Kow Lup Piow® considered the
effect of such a contract. In this case, the purchaser (plaintiff entered into
an agreement for the purchase of 105 acres out of about 1045 acres of
rubber land from the defendant). At the time of the agreement the vendor
was not the registered owner but had entered into another agreement with
a third party to purchase the said land. Clause 3 of the sale and purchase
agreement between the plaintiff and the defendant provided that the sale
of the land was subject to the completion of the purchase of the said land
by defendant from the third party. The purchase price under the agree-
ment was $125,250. The plaintiff had earlier paid a deposit of $12,000 to
the defendant and a further sum of $10,000 on the execution of the agree-
ment. The balance of the purchase price was to be paid on or before 20th
November 1967. The defendant was to give possession of the land to the
plaintiff on or soon after the payment of the balance of the purchase price.

It was further provided by Clause 13 that in the event of the defendant
being unable through no fault of his or owing to circumstances beyond
his control to complete the purchase, he was to refund the deposit of $22,000
and any other sum paid by the plaintiff towards the purchase price together
with 5% of such sums as liquidated damages.

Clause 14 provided that if the plaintiff shall fail to pay the balance of
the purchase price on or before the stipulated date, then the agreement
sha_ll ipso facto absolutely determine and all sums of money paid by the
plaintiff shall be deemed to be forfeited to the defendant as liquidated
damages for breach of contract by the purchaser.

67Su
Hor v Gundowdu Proprietary Lid. (1950) 81 CLR 418, 441,

68 X
69509 Chisty on Contracts Vol. 1 (25th edn) para 752.
[19%4] 1 MLy 114,
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The plaintiff did not pay thc balance of the purchase price on the
stipulated date and the defendant purported to forfeit the $22,000 under
Clause 14 of the agreement. One of the arguments raised by the plaintiff
was that the contract between the plaintiff and the defendant was a condi-
tional contract, the condition being that the sale between the defendant
and the third party should have been completed before the date on which
the plaintiff was required to complete his purchase. The plaintiff relied
upon the case of Aberfoyle Plantations Ltd v Khaw Bian Cheng™ Gill FJ
(with Suffian CJ and HS Ong FI concurring) held that the contract was
not a conditional contract as in Aberfoyle’s case. His Lordship observed.

The facis here are clearly different. Reading the Agreement in the present case
as & whole, { do not see how I can possibly rcad into it a condition precedent
that the defendant was to become the registered owner of the land by the date
of the final payment by the plaintiff. The intention of the parties was that the
plaintiff shall be given possession soon after the plaintiff paid the purchase price,
but he was not entitled to and indeed could not possibly be registered as owner
until after completion of the purchase under the Principal Agreement had taken
place. Clauses 3 and 13 of the Agreement clearly mean the ultimate completion
was 1o depend on completion under the principal agreement.”

His Lordship pointed out that on the construction of the agreement bet-
ween the plaintiff and the defendant, the plaintiff was required to make
his final payment on 20th November 1967, whether or not the defendant
had completed the sale with the third party. In other words, his Lordship
held that this obligation of the plaintiff to make payment was not condi-
tional upon the defendant completing the sale with the third party. His
T.ordship observed:

Contract differs fram most other branches of the law of obligations in one im-
portant respect, namely, that generally speaking the parties themselves are free
to make their own rules as to what shall and shall not bind them. {See Chitty
on Contracts 23rd edition, page 1). The plaintiff bad clearly bound himself under
the Agrcement to make his final payment on 20th November 1967. Once he had
committed a breach of that agreement, the defendant was entitled to repudiate
the contract and forfeit the deposit under clause 14 of the Agreement.™

[t must however, be emphasised that it is sometimes difficult to
distinguish between a condition which renders the entire contract condi-
tional and one which relates only to the performance of an obligation. This
difficulty is highlighted in the Federal Court decision of Halimah binti Ab-
dul Rahman v Fatimah binti Abduliah.™ In this case, the respondent (ven-

011960 MLJ 47.
1At page 117
72a¢ page 118.
73[1976] 2 MLJ 64.
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dor) applied for a piece of land from the State Authority. Soon after that,
she agreed to sell the land to the appeilant making it clear in the agree-
ment that she was not its owner but had applied to the State Authority
for the alienation of the land and promising to complete the transaction
soon after she had obtained the title from the State Authority. The Agree-
ment which was prepared by the parties themselves provided:

My agreement. . . with Halimah is that when the Government issue the documents
of title on the said land, then. . . I undertake to transfer [the land] to. . . Halimah.

The appellant paid $300 towards the purchase price and went into oc-
cupation of the land. After the respondent had obtained the necessary docu-
ment of title, the appellant asked her to complete the sale but she refused
to do so. The appellant thereupon applied for specific performance. This
was refused in the High Court on the ground that as the land had reverted
to the State, the agreement offended against section 195 of the Kedah Land
Enactment relating to unlawful occupation of State land. The appellant
appealed,

The Federal Court held that the contract was enforceable in law by the
appellant. Suffian LP said:

I think that the purchaser’s claim should have been allowed, because the sale
here was not an outright sale, but a conditional sale, to be completed when the
vendor’s application has been approved by the State. Just as it is legal for some
one to sell rubber which he does not have but which he plans to buy and own
on a future date, when it is to be delivered, so it is in my opinion equally legal
for someone to sell State land on condition that the deal will be completed if
and only if the vendor’s application for the land has been successful and the
State has issued a title to him.™

On the issue of the legality of the arrangement whereby the vendor
allowed the purchaser to take possession of the State land to which the
vendor had no title, Suffian LP observed:

- - - this in my opinion is only a matter between the purchaser and the Govern-
ment and does not affect the validity of the conditional arrangement between
the vendor and the purchaser.”

Ali FJ in deciding the case invoked section 33(a) of the Contracts Act 1950
which provides as follows:

Contingent contracts to do or not to do anything if an uncertain future event
happens cannot be enforced by law unless and until that event has happened?¢

4 A1 page 65.
S1bid.
T8pid, The case also dealt with the quesiion of iliegality under section 24 of the Contracts Act.
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His Lordship held that the instant case clearly fell within the said section.

The Federal Court did not discuss the issue whether the condition related
to the formation of the entire contract or merely to the performance of
the obligation of the parties. Though Suffian LP held that the sale was
conditional upon the vendor's application to the State Authority being
successful, his Lordship did not say whether that condition rendered the
contract conditional. Whether by referring to the transaction as a *condi-
tional sale’ he meant it to be a conditional contract is not clear. Further-
more no refercnce was made (o Aberfavie’s case.

The fulfilment of a condition which is imposed for the coming into ex-
istence of any obligaton of one of the parties may be within the power
or control of the said party. In such a case there is an implied duty on
the part of the party to take reasonable steps to fulfil that condition. 1t
is sometimes said that where the party makes it impossible for the condi-
tion to be fulfilled, the condition is to be taken as satisfied.?” But this is
50 only in cases where the fulfilment ot the condition is for the benefit
of either one of the parties to the contract. Where the fulfilment is not
for the benefit of the parties but for the benefit of others, like beneficiaries
of the estate of a deceased, the condition must be fulfilled. Sir Harry Gibbs
in Newmonit Pty Ltd v Laverton Nickel™ observed:

whether the performance of a condition precedent is excused where a party has
prevented its performance must depend on the nature of the condition and the
circumstances of the case, [n some cases the nature and purposes of the condi-
tion will themselves be sufficient to indicate that the parties must have intend-
ed that the obligations which are expressed to be dependent on the fulfilment
of the condition will come into existence only if the condition is fulfilled, and
that it will not be enough that performance of the condition has been prevented
by the wrongful act of one of the parties.”

Therefore where the fulfilment of the condition is essential before per-
formance of an obligation under the agreement is sought, such a condi-
tion must be fulfilled. If the condition could be fulfilled or whose fuifil-
ment ¢ould be procured by one of the parties and if the party refuses to
do so, specific performance may be decreed to compel him to do so0.#

77Mackay v Dick (1881) 6 App Cas 251, See also Sir Harry Gibbs in Newpront Pty Ltd v Laverton
Nickel {I983) 57 ALJR 345, 3152,
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Where, however, the condition cannot be fulfilled by any one of the par-
ties or has become incapable of performance, an action for specific per-
formance cannot be maintained.®

Time for Fulfilment of A Condition in A Conditional Contract

Lord Jenkins in Aberfoyle’s case pointed out that the time for the fulfil-
ment of a condition in a conditional contract must plainly depend upon
the true construction of the agreement, or in other words upon the inten-
tion of the parties as expressed in, or to be implied from, the language
they have used. His Lordship, however pointed out that subject to this over-
riding consideration, the following general principles which are ‘“warranted
by authority and manifestly reasonable in themselves’ would apply:

(i) Where a conditional contract of sale fixes a date for the com-
pletion of the sale, then the condition must be fulfilled by that
date;

(i) Where a conditional contract of sale fixes no date for comple-
tion of the sale, then the condition must be fulfilled within a
reasonable time;

(iii) Where a conditional contract of sale fixes (whether specifically
or by reference to the date fixed for completion) the date by
which the condition is to be fulfilled, then the date so fixed
must be strictly adhered to, and the time allowed is not to be
extended by reference to equitable principles.é

To support these propositions, his Lordship relied on the English cases
of Smith v Butler and In Re Sandwell Park Colliery Company.#

The importance of the date fixed for completion in a conditiona) con-
tract was also emphasised by Lord Jenkins:

the reason for taking the date fixed for completion by a conditional contract
of sale as the date by which the condition is to be fulfilled appears to their Lord-
ships to be that until the condition is fulfilled there is no contract of sale to
be completed, and accordingly that by fixing a date for completion the parties
must by implication be regarded as having agreed that the contract must have
become absolute through performance of the condition by that date at latest.®

B'Newrwom Piy Ltd v Laverton Nickel, supra.
2119600 MLy 47, 49,
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Furthermore, his Lordship pointed out that similar considerations are
applicable where a conditional contract of sale fixes no specific date for
completion of the sale by the performance of both sides of the bargain,
but does fix a date for the performance on the part of the purchaser of
his part of the bargain by payment of the purchase money, even though
no definite date is fixed for the performance on the part of the vendor of
his part of the bargain by the transfer of the property:

I[n such a case it could hardly have been intended that the purchaser should on
the date specified perform his part of the bargain unless by that date a binding
contract had been brought into existence by fulfilment of the condition: for unless
that had happened by the date specified there wauld on that date in truth be
no contract for the purchaser to perform.%6

I[n the instant case, their Lordships of the Privy Council held that on
the construction of the agreement in question and based on authorities,
the date of completion was fixed by the parties to be 30th April, 1956.

It should be noted that in the present case, there was no specific date
fixed for the vendor to fulfil the condition, though by Clause 9 the date
and place for completion of the purchase was specified. The Privy Coun-
cil held that the effect of such an agreement was as follows:

A provision in a sale agreement to the effect that the sale should be completed
on such a date and at such a place, when the purchaser should pay the purchase
price and the vendor should thenceforth hold the property in trust for the pur-
chaser, would in their Lordships’ view clearly amount to a provision for com-
pletion of the sale. At all events the purchase money in accordance with clause
9 would fully discharge his part of the bargain, which must in their Lordships’
view, necessarily presuppose the existence of a binding agreement, of which he
would be discharging his part.8?

Their Lordships of the Privy Council also rejected the argument of the
vendor that a reasonable time should be given to the vendors to fulfil the
condition and the reference to 30th April, 1956 in Clause 9 did not apply
to the vendor, but only to the purchaser. Their Lordships held that the
vendor’s contention as to the construction and efect of the agreement would
produce results 50 unreasonable that the parties should not be taken to
have intended them unless the language they have used clearly shows the
contrary. The purchaser would have been obliged to perform his part of
the bargain on or before 30th April, 1956, by paying the balance of the
purchase money before there was any binding contract, and with no
assurance that a binding contract would ever emerge. On the other hand

86lbid‘ al page 49,

'”At page 51.
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the vendor would have been under no effective obligation to procure the
fulfilment of the condition within any foreseeable time or at all, Again,
from the vendor’s point of view, he would have been under an obligation
on the 30th April, 1956, to let the purchaser into possession on receipt of
the rents and profits against payment of the purchase money, before it was
known whether fulfilment of the condition would ever be procured. Fur-
ther, there would be a great deal of confusion in the event of the agree-
ment being avoided for non-fulfilment of the condition.

The principle stated by Lord Jenkins in Aberfoyle Platations Ltd v Khaw
Bian Cheng with regards (o the time within which a condition in a condi-
tional contract is to be performed was applied in Re Longlands Farm v
Superior Devetoprients, Ltd,% Cross J held that as the contract was silent
as to the time in which the condition relating to planning permission was
to be satisfied, it must be taken that the purchasers were given a reasonable
time to obtain planning permission to their satisfaction. His Lordship,
however qualified the scope of reasonable time. He said that:

the reasonableness of 1the time must be determined as at the date of the contract
and that what is reasonable must be judged by an objective test applicable to
both parties, and does not simply mean what is reasonable from the point of
view of the defendants [purchasers].t®

As pointed out earlier, in Aberfoyle’s case the Privy Council held che
contract t¢ be conditional and until the fulfilment of the condition no con-
tract of sale came into existence. Therefore the principles stated by Lord
Jenkins relating to time for the fulfilment of the condition may be restricted
to conditional contracts in the strict sense of the word. Furthermore, in
Aberfoyle’s case, the observations of Lord Jenkins were restricted to cases
where the contract fixes a time either expressly or by implication, by which
the condition must be fulfilled. Whether the same principles are applicable
in the following two situations was not considered by the Privy Council.

(a) whether the principles spelt out by Lord Jenkins are also ap-
plicable to condition which relate not to the formation of the
contract but to the performance of their obligations; and

{b) whether in cases where no time is fixed one party can terminate
the contract without giving notice of his intention to do so or

without requesting the other party to fulfil the condition,
Connected with the second situation is the question whether equitap]e
principles relating to time apply in these cases. Lord Jenkis merely said:

where a conditional contract of sale fixes (whether specifically or by reference
to the date fixed for completion) the date by which the condition is to be fulfill-

8819681 3 All ER 552.
ac page $56.




66 Jurnal Undang-Undang (1983]

ed, then the date so fixed must be strictly adhered to, and the titne allowed is
1ot 1o be extended by reference to equitable principles.®

[t is sumitted that the principles enunciated bu Lord Jenkins in Aberfoyle’s
Case are equally applicable to the fulfilment of a condition relating to the
performance of an obligation of the parties just as they are applicable in
cases of conditional contracts. In both the cases, there is a need for the
parties to know how long they need to wait for the fulfilment of the con-
dition or the completion of the contract. To wait indefinitely would cause
a great deal of inconvenience and loss to the parties.

On the second issue as to whether notice must be given to the party to
fulfil the condition before the other party may terminate the contract, the
position is unclear. The cases of Aberfoyle, Suttor v Gundowda Pty Ltd.*
and Gange v Suffivan® only establish the rule that where a conditional
contract fixes a time by which the condition must be fulfilled, failure to
fulfil the condition within the specified time will entitle the party to ter-
minate the contract. In such a case the party may do so even without giv-
ing the other party prior notice.”

There is little authority on the question as to whether notice must be
given when no time is stipulated in the contract for the fulfilment of the
condition. It is clear, however that even in such sitnations, the condition
must be performed within a reasonable time.

However, the Australian High court in the recent case of Perri v
Coolangatia Investments Pry Ltd,? observed that where a condition in a
contract stated that the contract was entered into subject to the purchaser
completing the sale of his own property to a third party, such a condition
Was not promissory in nature but rather contingent,* and that no notice
is required at the expiry of a reasonable time for completion of the sale.
Gibbs CI said:

« -+ L consider that when the time has elapsed for performance of a condition
which is not a promissory condition, but a condition precedent to the obliga-
uon to complete a contract of sale, either party, if not in default, can elect to

90[19‘50] MLJ 47, 49, See also Treitel, Law of Contract, {4th edn) at page S70.
101950 81 CLR 41,

*201966) 116 CLR a13.
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treat the contract as at an end if the condition has not been fulfilled or waived,
and that it is not necessary first to give a notice calling on the party in default
to complete the contract or fulfil the condition.%

His Lordship then said:

What I have said is, of course, subject to any sufficient indication of a contrary
intention in the words of the contract itself. The conclusion that I have reached
is supported by the judgment of Lord Keith in T Boland and Co Ltd. v Dun-
das’s Trusfees [1975] SLT 80, with whose reasoning I respectfully agree, 1t ac-
cords also with the judgment of Cross J {as he then was) in Re Longlands Farm
[1968] 3 All ER 552, a decision whose authority on this point is weakened by
the fact that a notice to complete had in fact been given. A contrary view was
taken in Hunt v Wiison {1978] 2 NZLR 261 by Cooke J, who considered that
a notice making time of the essence is necessary. Although in Aberfoyle Planta-
tions Lid v Khaw Bian Cheng and erroneous view may have been taken of the
nature of the condition there considered, nevertheless, in my respectful opinion,
it was correct to hold that the time fixed by the contract for performance of
the condition was not to be extended by reference to equitable principles, and
the same conclusion should be reached when the condition is to be performed
within a reasonable time.%?

Brennan J in arriving at the same conclusion said:

. . . it was submitted, the vendor secking to avoid the contract was bound to
give a notice to complete after that time expires, affording the purchasers a fur-
ther reasonable time for compliance with the demand in the notice, These sub-
missions suggest a confusion between the consequence of non-fulfilment of a
contingent condition and the consequence of breach of a promissory term. A
notice to complete insists upon performance by a party in default to whom the
notice is given of an obligation binding upon him. It can have no application
10 a situation where the party to whom it is given is under no obligation to
perform.58

It therefore seems on the authority of this decision of the High Court
of Australia® that no uotice to perform the condition need be given upon
the expiry of a reasonable time for completion. However, it should be em-
phasised this only applies if the condition in the said contract is not a con-
dition precedent to the obligation to complete or is not promissory in nature,
but only when it relates to the obligation to perform or is contingent in
nature, In the latter case, there is no promise by the party that the event
will occur. It only means that the obligation to purchase will arise when
the event is fulfilled. The distinction is important because when the time

% a¢ page 448,
%7Page 415,
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for fulfilment of the condition has expired, there is no obligation on the
purchaser to complete the sale. Until the event occurs the obligation of
the purchaser is merely contingent. However, at this stage, the vendor is
entitled to terminate the contract. He, however, cannot sue the purchaser
for breach nor recover damages. But it may be important for the vendor
to indicate this intention to terminate the agreement.!

Visu Sinnadurai*

* Associate Professor,
Faculty of Law,
University of Malaya.

in Perri v Coolangaita Invesiment Pty Lid. supra, it was held that the institution of the action in
court was sufficient notice of intentian (o complele, In such cases too the non-fulfilment of the con- ‘
dition is treated as rendering the contract voidable rather than void.




