PUBLIC AUTHORITIES & THEIR PROCEDURES IN
MALAYSIA: 1977—1981

The modern state is an administrative state. With the deruise of the Jaissez
Jfaire, the state has assumed a very activist role. The state is called upon
to undertake varied activities and functions to promote the socig-economic
welfare of the pecple. This leads to an expansion of administrative pro-
cess in the country. To meet the various demands made on it, the state
establishes, from time to time, new and diverse public authorities, and lays
down new administrative procedures, because most of the newly develop-
ing activities cannot be performed effectively through the traditional govern-
ment departmental structure. Consequently, a large number of public
authorities have already been established in Malaysia,' and many more are
bound to be created in course of time. The creation of public authorities
is a continuing process.

From a conceptual point of view, the powers exercised by these bodies
can be labelled as administrative, legislative and quasi-judicial. From a func-
tional point of view, the tasks performed by the various bodies may be
characterised as regulatory, licensing, developmental, running of govern-
ment undertakings, maintaining discipline among various professions,
managing certain gevernmental activities etc. To achieve the objectives with
wh1:ch these bodies are established, they may have a variety of powers at
tl_lelr disposal: they may make regulations; undertake adjudication of
disputes between individuals inter se, or between an individual and a govern-
ment agency; they issue or cancel licences, grant or refuse permissions for
Various purposes, conduct inquiries and investigations, have the power to
search and seize and so on. Some of these bodies may be set up directly
b)" _statutes; some under subsidiary legislation and some under ad-
mln_lstrative decisions without any statutory base.? These bodies use a.
variety of procedures for exercising their powers and discharging their
obligations. These procedures may be prescribed by the parent statutes;
and/_or through delegated legislation; and/or developed through their own
?u::iliustrative pr‘actices over a period of time as a result of practical and

1lional experience.

lFor a bri
Singa, Orief description of some of these bodies sec Jain, Administrative Law of Malaysia and
Bapore, 152-170 (1980),
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At the present-day, much of the life of an individual is affected by the
functioning of the public authorities. He comes in ¢ontact with different
bodies, for different purposes. Accordingly, it is necessary for him to know
what are the powers of the body with which he is dealing at a particular
moment. It is therefore essential that a comprehensive study be made of
the various public authorities in Malaysia, their powers and their pro-
cedures. To have a full picture of the administrative process in a country,
it is extremely necessary to focus attention on the organization, structure
and functioning of the various public authorities, tasks being performed
by them and the procedures being followed by them in arriving at their
decisions, affecting individual rights and interests, and in determining in-
dividual claims and controversies. Not only are the organization, powers
and functions of these bodies important for the individual but their pro-
cedures are equally important. A good administrative procedure may pro-
duce a good administrative decision. It is much better to reach a good deci-
sion rather than later on seek to quash a bad decision. Many a time, the
only safeguard available to an individual and his rights may only be in
the due administrative procedures. In the U.S.A., a great emphasis is laid
on administrative procedures. For this purpose, the Administrative Pro-
cedure Act has been enacted laying down minimum procedural norms for
discharge of various functions by the administration.? There is also the
all important question of controls over the various authorities which seek
ta affect the rights and interests of the individual. Parliament’s control
of these bodies is minimal. Most of these authorities are under the ad-
ministrative control of the executive. Any action of such an authority which
falls outside the parameters of the powers conferred on it by law would
be witra vires. But to effectively apply the doctrine of uftra vires to such
a body, one must have an idea of the substantive and procedural restric-
tions which may have been placed by law and regulations on the body
concerned.

This paper purports to study briefly the public authorities established

University Bhd. v. Government of Majaysia [1981] 2 M.L.J. 356, [1982] 2 M.L.I. 243 (F.C.), for
a body to constitute an ‘authority’, it must be a statutory body and there must be some public ele-
ment and utility in its constitution, operation, functions, powers and duties. This means that it is
subject to some degree of public control in its affairs. To be a public authority there are two tests
(according to the first limb of the definition): (1) it is established by Federal or State law, and (b)
whether the powers exercisable by it are vested in it by Federal or State law. This paper conforms
mainly with this concept of public authorities and, thus, deals with statutory bodies, However, for
purposes of administrative law and process, such authorities as are established purely under ad-
ministrative decisions and without a statutory base cannot be ignored. They may be regarded as ‘public
authoritics’ under the second limb of the definition in Art. 160(2). The author hopes that such
authorities will be included in the proposed full-fledged study as mentioned below in note 3a.

35::. Jain, op. cit.. 11, 27, 115, 1234, 209, 216, 228, 230-1, 247, 249, 252, 376. Also see, Robinson,
The Administrative Process, 33 (1960).
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in Malaysia during the five year period from 1977 to 1981%. These

authorities have been arranged from a functional point of view in the
following seven categories;

i) Disciplinary;

ii) Managerial;

jiiy Licensing;

iv) Regulatory;

v) Developmental;

vi) Adjudicatory or tribunals; and
vii) Public Enterprises.

It is difficult to have a neat classification of these bodies because many
a time the functions of an authority fall under more than one head. A
disciplinary body has some adjudicatory powers as well. A body having
power to issue licences is regulatory also and may also have adjudicatory
functions as well. The authorities are classified here taking their domi-
nant function into account.

111}
Disciplinary Bodies

Malaysia already has a number of statutory professional bodies regulating
several professions so as 10 maintain professional standards and ethics and
discpline amongst the practitioners of the concerned profession.* Several
more bodies have been added to this list during the period under survey.
These professional bodies perform two main functions: (1) to control ¢n-
trance into the concerned profession; and {2} to enforce the standards of
practice among licensed practitioners of the concerned profession.

The Hospital Assistants (Registration) Act, 19775 seeks to regulate the
profession of hospital assistants. The Act provides for the registration of
the hospital assistants, and, for this purpose, the Hospital Assistants
{Registration) Board has been established. The Board consists of a Chair-
man, a Secretary and such other members as the Minister may determine.
The Director-General of Health is the Chairman and he presides at all
meetings of the Board at which he is present.t The Chief Hospital Assis-
tant in the Ministry of Health is the Secretary of the Board.? Other

‘a'l‘hns papef is parl of a bigger project being undertaken by the author titled **Public Authorities
in Malgys:a". In this paper, reference is being made only te the legislation newly enacted during
the period 1977-81, and not to the revised statutes issued during the period.

4 A .

For example, Bar Council enforces discipline amongsl professianal lawyers, see, Jaln, 0p. ¢ir., 159-60.
Tflﬂe ace inter aifa the following disciplinary bodies: Board of Surveyors, Board of Engineers, Malay-
sian Medical Council, Malaysian Dental Council.

Sact 180,
835. 3013, (), G, 4(1).
7S5, 32, 3.
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Members of the Board are appointed by the Minister for specified terms
and the Minister can, at any (ime, and withoul assigning any reason
therefor, revoke the appointment of any such member.? [t remains a moot
point whether such a member can claim natural justice before he is removed.
Ordinarily, according to the principles of Adminisirative Law, he should
be able to claim natural justice.?

The Board has ta maintain a register of hospiial assistants.'® The
Director-General of Health actually maintains the register on behalf of the
Board." No un-registered person is to be employed as a hospital assistant
in government or private hospital or clinic. A pcrson having the
nceessary qualifications!? may apply to the Board for registration but the
Board may refuse 10 register any person if it so deems fit."* The person
aggrieved hy the Board’s decision can appeal to the Minister whose dcci-
sion is ‘final’,1®

The Board is empowered to remove the name of any person from the
register on the following grounds: (1) deach; {2) non-availability of his ad-
dress in Malaysia; (3) non-renewal of his certificate of registration; (4) if
in the opinion of the Board he is guilty of improper conduct; (5) supply
of fraudulent or incorrect information to the Board; (6) if registered through
an error as regards his qualification [or registration; (7) if he is of unsound
mind or by reason of some other infirmity is, in the opinion of the Board,
not a fit person to remain on the register; (8) an undischarged bankrupt;
(%) has been found guilty of an offence which, in the Board’s opinion,
renders him unfit to remain on the register; (10) has been found guilty of
an offence under this Act.'s This is a signiflicant power as it may affect
the livelihood of the person concerned because any one whose name is
removed from the register will not be able to function as a hospital assis-
tant. Through this power, the Board is able to maintain discipline amongst
the hospital assistants and to ensure that they do not indulge in any im-
proper conduct. As a safeguard, the Aci provides that the Board shall not
remove the name of any person from the register without giving him an
opportunity to be heard personally or through a lawyer. This means that
the Board has to hold an oral hearing before the name of a hospital assis-

855, 302, (4) & (5.

YSec, Jain, op. cit., 175 et seq.
195, 601).

1s. 602).

125, 71).

Mhese qualifications are: Passing Lhe preseribed examinations; successfully compleling 4 prescrib-
¢d course of training in 2n institution approved by the Board.

l4g 9(2).
135 903).

165 1401).
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(ant is removed from the 1'cgi§ler. ?nd the person aggri¢ved has a right of
peing represented at such an inquiry lhroug:h a lawypr.'? In this connec-
tion, it may be noted that there is no rule of natural justice compulsorily
requiring an ‘oral’ hearing and representation through a lawyer. Ordinarily,
the courts in Malaysia are quite reluctant to concede either an oral hearing
or legal representation as a part of natural justice. Reference may be made
in this connection to such cases as Najar Singh' and Mahadevan v
Anandarajan.'®

Does the Board give a reasoned decision? There is no specific rule to
this effect either in natural justice?® or in the concerned statute, though
the provision for appeal from the Board’s decision to the Minister would
appear to make it necessary for the Board to give a reasoned decision.
Wherever there exists a provision for appeal from one authority to the other
authority, a duty of giving a reasoned decision on the lower authority can
be implied by the courts, because in the absence of reasons, appellate func-
tion cannot be properly discharged and the appeal provision would be reduc-
ed to a facade.

In the disciplinary hearings by the professional bodies, the courts insist
upon on a fairly high standard of natural justice, Reference may be made
in this connection to a Singapore case Tan Boon Chee, David v. Medical
Councii of Singapore,?! which is of great persuasive value in Malaysia.
Certain charges of infamous conduct were held established by the Medical
Council against the appellant, a registered medical practitioner. The ap-
pellant appeared before the Council at a hearing of the charges; he was
represented by a counsel, and witnesses were examined by both sides. The
inquiry was held over two days and the Council suspended him from prac-
tice for nine months. However, on appeal, the court quashed the Council's
order because of failure of natural justice insofar as not all members of
the Medical Council who were present at the start of the inquiry were
present throughout the hearing. Some who were present on the first day
were absent on the second day. Some who attended on the second day were
absent on the first day of the inquiry. Furthermore, on both days, members
of the Council were walking in and out of the inquiry as and when they
liked while evidence of witnesses was being recorded. Thus, some of the
members of the Council who took part in its determination did not hear
the full evidence and all submissions made. The court (Choor Singh J.)
said that this procedure ‘‘shocked my sense of justice’” and amounted to
a “‘glaring”’ breach of natural justice. The court laid down the principle
as follows:

1?I.“or principles of natural justice see, M.P. Jain, supra, nole 1 a1 201 ef seq.
lsNﬂiﬂr Singh v. Govr, of Malaysia, (1974) | M.L.J. 138.

Ig["n‘l L M.L.J. L. Also see, M.P. Jain, stpra, note | st 209214 and 231-236.
2038, supra, note 1. a 229-231.

2]“%0 X
12 M.L.J. 116, For Malaysia, see, Lim Ko v. Board of Architects, [L966] 2 M.L.J. 80.
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‘A person who has not seen and heard a witness is as a rule quite incapable
of estimating the value of his evidence.”

The court emphasized that the council has tremendous power which may
mar a man’s professional career and such grave responsibility should not
be exercised in a ‘lighthearted or slipshod manner’. The court also ruled
that a rule of natural justice which goes to the very basis of judicature can-
not be waived. Thus, although the appellant was present with his lawyer
at the hearing and he did not raise any objection there and then to the pro-
cedure being followed at the inquiry he was not disentitled from raising
the objection in appeal. The case thus lays down that in an inquiry against
a professional person, there must be an oral hearing; witnesses have to
be examined for and against the concerned person and that every member
of the inquiry body must be present to hear cach and every witness and
he must himself estimate the value of the evidence tendered by a witness.
This idea is expressed by the maxim ‘‘one who hears must decide,’*2% i e.
the hearing and the decisional functions cannot be separated. The reason
for this high standard of natura) justice is that the consequences to the
professional person as regards his reputation and livelihood may be very
serious as a result of the inquiry.

In another case, Keith Sellar v. Lee Swang,?? the Federal Court of
Malaysia has ruled that a high standard of proof is needed to hold a per-
son guilty of professional misconduct. A body of professional men sitting
in judgment of a colleague should not be ““content to condemn on a mere
balance of probabilities.’’?

An appeal against the decision of the board cancelling registration of
a hospital assistant lies to the Minister. The decision of the Minister is
declared to be ‘final’. Nothing has been said in the Act as regards the pro-
cedure to be followed by the Minister in disposing of the appeal and this
appears to be a lacuna in the Act. While natural justice is ensured in the
case of proceedings by the board in the matter of cancellation of registra-
tion, the Act is silent as regards the procedure to be followed by the Minister
in disposing of the appeal against the decision of the Board. Presumably,
the Minister has to follow natural justice in exercising this jurisdiction but
the question is whether he is bound to hold an oral hearing. In view of
the consequences to the individual concerned, the Minister should also be
required to hold an oral hearing. As regards hearing of appeals by the
Minister, the only provisions made by the Act are Sections 17 and 18, the
main features of which are: (1) Appeal is to be filed to the Minister within

Zlay appears Lhat in this case, hearing was held by the entire Medical Council. It is quile possible
for a bady like the Council {which s usvally a large body} 10 delegale the hearing function Lg u small
commiittee and then itself consider the entire record of hearing (evidence and submissions) and arrive
at a decision. See Jeffs v New Zealand Dairy Production and Marketing Board [1967]1 AC 551,

22[I980] 2M.L.I. I91. This was a case under the Legal Professlon Act, 1976 Two senior members
of the legal profession were suspended by the disciplinary committee for 12 months, They challenged
the decision, infer aiia, on the ground that the disciplinary commitlec had not adopted the correci
burden of proof required in Lhe proceeding before it.

2':'Follo\-ving Bhandari’s case [1956) 3 A)l E.R. 742, and Au Kong Weng v. Bar Commitiee, State
of Pahang, (1980] 2 M.L.), 89.
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a month of the malfing of the decisio'n.appealed agajns}:(l) the h_/li_nister
may conl’irm., set aside or vary the decision appealed against; (3) Minister’s
decision is final.

One thing more. Whenever there is an appeal to the Minister, his deci-
sion is declared to be ‘final’. It is now conclusively established that a “finali-
ty’ clause does not bar judicial revn_ew.of.thg r;levam decision on applica-
tion for certiorari on the ground of “_ Jurlgdlctlonal error”. It may al§o pe
noted that the courts take an expansive view of the concept of “‘jurisdic-
tional error”’ rather than a narrow view thereof. It thus means that to say
that a decision is “‘final” does not make it judge-proof in all cases.?

The power to make regulations under the Act has been conferred on the
Minister.?® He may make regulations for the ‘‘better carrying out of the
provisions of the Act”. This is a very broad power to make subsidiary
legislation. Under this regulation-making power, the Minister has pro-
mulgated the Hospital Assistants (Registration) Regulations, 1979.%
A significant power given to the Hospital Assistant (Registration) Board,
as noted above, is to remove the name of any person from
the register of hospital assistants on certain specified rounds. As a
safeguard, the Act provides for giving of an opportunity of being heard
to the person concerned before removan of his name. The regulations ar-
ticulate the hearing procedure further by providing for a notice. Where
the Board proposes to hold a hearing under section 14(3) in connection
with the question of removing of the name of a hospital assistant from
the register, the Board has to serve on the person concerned, at least one
month before the date of hearing, a notice in Form 6 of the Second
Schedule.?” In this notice, the reasons for the proposed removal of the
name are to be mentioned. This provision is of a declaratory nature because
an adequate notice is the sine qua non of the hearing procedure.

Another professional disciplinary body established during the survey
period is the Board of Valuers and Appraisers.?® The Valuers and Ap-
praisers Act, 1981, provides for the registration of the valuers-and ap-
praisers, The Act makes provisions for appointment, within the Ministry
of Finance, of the Director-General of Valuation and Property Services,
Deputy Directors General, Directors and other officers needed to administer
the Act. The main function of the Director-General will be to undertake
valuation of property (moveable and immoveable) on the request of the
Central Government, State Government, local authority, or a statutory

24Soulll Eust Asia Fire Bricks Sdn. Bhd. v. Non-Metallic Mineral Products Mfg. Employees Union
[1980] 2 M. L.J. 165. For comments on the case by the author see [1980] Survey of Malaysian Law
[SML] 101-109. Also see Attorney General v. Ryan, [1980] 2 W.L.R. 143. The South East Asia ruling
has been applied in a number of cases. See [1981] SML 68-80; [1982) SML 70-73.

s, 22,

2

%.u. (A) 185/1979.
27R€Eulalion 18.

2 .
8M.P, Jain, supra, note 1, at 204-209.
Par 242,
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body. For this purposc, the officers authorised by the Director-Genera]
can enter at all reasonable hours into any building or premises and inspect
the same without liability for trespass. The Director-General can with the
approval of the Minister, delegate any of his powers and functions to any
officer under his administrative control. The rule-making power vests in
the Minister.

The Act provides for establishment of the Board of Valuers and Ap-
praisers consisting of the Director-General, ex-officio; four valuers in public
service, four valuers nominated by the Institution of Surveyors or other
professicnal body recognised by the Board and one member nominated
by the Board of Surveyors functioning under the Registration of Surveyors
Act, 1967%. The Board is to keep and maintain a Register of Valuers and
Appraisers, to register these professionals, determine and regulate the pro-
fessional conduct and ethics of valuers and appraisers, and hold disciplinary
proceedings against them.?’ The Board appoints a Register of Valucrs and
Appraisers with the approval of the Minister.2 No one can act as a valuer
or appraiser without being registered with the Board. The Board can cancel
or suspend the registration of a valuer or appraiser or admonish him under
the following circumstances:3? (1} coaviction of an offence involving
fraud, or dishonesty or moral turpitude; (2) obtaining registration by fraud
or misrepresentation; {3) his qualification has been withdrawn or cancell-
ed; (4} failure to comply with any provision of the Act or the rules made
thereunder; (5) non-observance of restrictions subject to which he is
registered; (6) repeated refusal or neglect to comply with any order of the
Board; (7) found guilty by the Board of any professional misconduct or
any infamous or disgraceful act or conduct.

The Board cannot make any such order unless there has been a hearing
before not less than % of the total members of the board and an oppor-
tunity of being heard ‘with or without the assistance of counsel’ has been
given to the concerned person facing disciplinary action. The clause does
not appear to give any discretion to the Board whether or not to permit legal
representation to the concerned person. It appears to leave it io the choice
of the concerned person whether to be represented through a lawyer or
not. In view of the serious consequences which the professional person may
have to face, this appears to be the only plausible interpretation. An ap-
peal against the Board’s decision lies to an Appeal Board consisting of a
person qualified to be appointed as a High Court Judge (as Chairman)
to be appointed by the Yang diPertuan Agong (after consultation with the
Lord President), and two other persons also appointed by the Yang diPer-
tuan Agong. The Appeal Board decides the appeal after hearing and can

30g o,

3s. 10,
325 43,

3g, 24,
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determine its own procedure at its discretion.* The decision of the Ap-
peal Board is ‘final’.%

Though the Hospital Assistants (Registration) Board (HAB) and the
Board of Valuers and Appraisers (BVA) discharge more or less similar func-
tions, viz., maintaining discipline amongst the concerned professionals,
in at'least two respects there are obvious differences between them — (1)
in case of the BYA, hearing is to be held before at least % of its members
while no such condition has been imposed in the case of HAB; (2) while
an appeal from the BVA lies to an autonomous body which is more or
less like a tribunal, in case of the HAB, appeal lies to the Minister. In all
these respects, therefore, a valuer has better safeguards available to him
than an hospital assistant. Why should there be such differences between
the bodies discharging similar functions is really quite hard to explain.

IV
Managerial Bodies

The Statutory and Local Authorities Superannuation Fund Board was
established to manage and maintain the Superannuation Fund. The
Statutory and Local Authorities Superannuation Fund Act, 1977% laid
down the power and procedure to be followed by the Board. The Board
was to be a body corporate. The Board had to submit an annual report
to the Minister which was then to be laid by him on the table of each House
of Parliament. The Board had been given power to make regulations, with
the approval of the Minister, for purposes of carrying out or giving effect
to the provisions of the Act.

In 1980, the Act was amended and instead of the Board the Pensions
Authority was subsituted. The Director-General of Public Services (or any
officer authorised by him in writing to act on his behalf) is the Pensions
Authority.?” The effect of this change is to transfer the function in ques-
tion from an autonomous body to a department official.

The Malaysian Examinations Council has been created by the Malay-
sian Examinations Council Act, 1980.% This body is composed of —

{a) Vice-Chancellors of the Universities;®
(b) the Secretary General of the Ministry of Education;

34g¢, 28, 20

5. 29¢6)

3act 185,
M

33

Act A496.
Act 225,

3 -
9Th¢ Mumsler of Education can appoint an aliernate member for a Yice-Chancellor on 1he recom-
Mendalion of the concerned Vice-Chanceller.
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(c¢) the Director General of Education;
(d) the Controller of Examinations, and
(e) five members to be appointed by the Yang di-Pertuan Agong.®

One of Vice-Chancellors is to be appointed as the Chairman of the Coun-
cil by the Yang di-Pertuan Agong for a period not exceeding 3 years, but
he may be re-appointed.* The Council has been charged with the duty to
conduct specified examinations and to do all necessary or incidental mat-
ters, including —

(a) the preparation and publication of examination syllabuses;
(b) the preparation of examination papers;

(¢) the admission or enrolment of candidates; and

(d) (he award of certificates. ¥

The Council may collaborate with any person, body, organisation, in-
stitution or authority in or outside Malaysia in the conduct of
examinations,*

The Council has the ‘prerogative’ of awarding and withdrawing cer-
tificates, withholding and cancelling results of any candidate and barring
any person from taking the examination.* The use of the word
‘prerogative’ in this provision may be taken note of. Usually, according
to the principles of administrative law, before a degree is withdrawn or
result is cancelled, the affected person is entitled to natural justice.** Does
the use of the word “‘prerogative’’ suggest that the Council may take such
an action without giving a hearing to the concerned person or being other-
wise subject to judicial control in any way? It may be of interest to note
that there was a time in England when the courts did take the view that
no hearing was needed to be given when administrative action to withdraw
‘privilege’ was being taken.% But this view is no longer tenable. The trend
has undergone a change since the celebrated case of Ridge v. Baldwin.¥
The Court of Appeal in England has ruled in Laker Airways*® that the
government’s prerogative power being discretionary power, it must be sub-

4Oprovisions have been made in the Second Schedule to the Act regarding the appointed members,
413, a2) and ).

425 1),

33, 102).

43,9,

458ce, M.P. Jain, supra, note 1, 175-200 (1980). Also, Board af High School v. Ghanshyam, AR 1962
SC 1110; Board of High Schoul & Intermediate Exams v. Chittra, AIR 1970 SC 1039,

‘6Nakkuda Al v. Jayaratne [1951] A.C. 66.
411964 A.C. 40.
48Laker Airways v. Dept. of Trade, [1977) 2 All E.R. 182, Also see lain, op. cit., 305,
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‘oot to judicial control just like any other discretionary power. In the U.S.A.
ilso the view is now held that natural justice is to be provided to a person
even' when a benefit conferred on him is being withdrawn.* The dichot-
omy between ‘right’ angi ‘benefit’ has been very much reduced in the
present-day Administrative Law.% .

The Council has to appoint a standing finance committee to regulate
and control its finances. The Council may appoint such other committees
as it thinks necessary Lo perform such of its functions as may be delegated
to them by it. A Committee may appoint sub-committees with the Coun-
cil’s approval.*®

A Fund consisting of all money and property receivable by the Council
is to be set up which is to be administered and controlled by the Council.*
The Council is to submit to the Minister (of Education) estimates of its
income and expenditure, The Minister has power to disallow, alter, modify
or add any item in such estimate.’? The Council is required to keep pro-
per accounts.® The Accounts are to be audited annually and a copy of
the audited accounts are to be submitted to the Minister. The Minister must
table the audited accounts in each House of Parliament.’*

The Council is to submit to the Minister an annual report dealing with
its activities during the preceding year and containing such information
relating to its proceedings and policy as the Minister may require. This
report is to be tabled in Parliament.*

The Council is responsible to the Minister. He may from time to time
give to it directions of a general character not inconsistent with the
Act., The Council is bound to give effect to these directions.® The Minister
may at any time appoint a Commitiee of Enquiry to investigate into the
affairs of the Council, and such Committee s to submit its report to the

4980:: Goldberg v. Kefly, 397 U.S. 254 (1970), It is a landmark case of the U.S. Supreme Court.
The court held that public assisrance payments to an individual could not be terminated without a
hearing as these were stalutory benefits and not mere privileges. Goldberg is regarded as the watersh-
cd in the law of administrative procedure in the U.S.A. and subsequent cases have extended the hearing
procedure to virtually all privilege cases. Schwarlz observes: "‘the privilege-right dicholomy is it the
process of being completely eraded™, Adm. Law, 230 (1976).

3044, op. cit., 18Q; de Smith, Jud. Rev. of Adm. Action, 183-2, 389-92 (Fourth ed). In India also,
gg liig;isrion is the same as in the U.S.A. see Ramana v. International Airport Authority, AIR 1979

0ag, 4.

Slg, 19,
323, 18,
53s. 1oq1).
43, 194y,
55s.. 20,
56s. 21,
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Minister.*? The Council may, with the approval of the Minister, make
rules with respect to the prescribed matters.’

The Public Authorities Protection Act, 1948 is to apply to any action,
suit, prosecution, etc. against the Council.*® The Council is to be a ¢or-
poration having perpetual succession ana a common seal. It may sue and
be sued in its name and, subject to and for the purposes of the Act, may
enter into contracts, hold and deal in property. These are routine provi-
sions to be found in statutes creating public authorities.®

The Public Trustee Act, 19818 provides for the appointment of a
Public Trustee and a Public Trustee Investment Board. The Social and
Welfare Services Lotteries Board Act® provides for the establishment of
a Board to promote public lotteries for social and welfare purposes. It is
for the Minister to permit the Board from time to time o promote a public
lottery. Every such order made by the Minister for Social Welfare is to
be published in the gazette and the Minister can revoke or amend any order
made by him.

A
Licensing Bodies

The Theatres and Places of Public Amusement (Federal Territory) Act,
19779 provides for a licensing system of the theatres and places of public
amusement in the Federal Territory with a view to ensure better control
of such places. For this purpose, a licensing officer is to be appointed by
the Minister who functions under the general directions given to him by
the Minister.# The licensing officer grants a licence on such conditions as
may be specified in the licence. He may refuse to grant the licence if the
theatre or the place of public amusement is likely to lead to a breach of
peace, cause obstruction or annoyance to the residents in the locality; or
if any performance therein is likely to be dangerous, indecent, immoral
or improper in nature, or is likely to endanger human life; or if it is likely
to be detrimental to the national interest.® The licensing officer may
cancel any licence at any time if there is a breach of any condition of the
licence or any act in contravention of any written law relating to control

35, 21.
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f buildings; Or if any such circumstance has arisen on which he can refuse
‘:0 grant the licence.% The licensing officer may demand a security from
a licensee for the due performance of the conditions of the licence.’ Any
erson who is refused a licence, or whose licence is cancelled, may within
one month appeal to the Minister whose decision is ‘final’.

The Act is silent as regards the procedure to be followed by the licens-
ing officer in cancelling the licence, or by the Minister in disposing of the
appeals. Presumably pnncl_ples of natural j}lsthC are to be followed by bofh
these officers in discharging these functions. In a number of cases in
Malaysia, the Courts have clarified the position that cancellation of a licence
is a quasi-judicial act and the licensee has to be afforded an opportunity
of being heard before his license can be cancelled.®® The reason is that
cancellation of a licence may cause great financial loss to the licensee.

The licensing officer or any officer authorised by him in writing may
without warrant enter any premises where any performance is being held
to ascertain whether the provisions of the Act or the license are being com-
plied with.® Such an officer has powers of search and seizure. He can
enter any premises where any theatrical performance or public amusement
is being held or is intended to be held with a view to ascertain whether
provisions of this Act or any rules made thereunder or the conditions of
any licence are being complied with,” If he has reason to believe that any
offence under the Act or the rules has been committed, he may search any
place or any person whom he reasonably believes to be concerned in the
management.’ He may seize any document or any other thing which he
reasonably believes to be or to contain evidence relating to an offence under
the Act.” He can close any theatre which he is satisfied is kept open in
contravention of the Act, rules or conditions of the licence.” This power
again, it is presumed, is to be exercised subject to natural justice.

The Private Employment Agencies Act, 19817 is enacted to regulate
Private employment agencies. Each such employment agency is to be licens-

5. sit).
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¢d by the Director-General of Manpower.” No person can operate ag
employment agency without such a licence. To protect job seekers, the Act
further provides that every agency places with the Director-General twg
bonds — cash and surety. The licence is ta be renewed every year. The
licence can be cancelled on the following grounds: (1) if the licensee con-
travenes any provision of the Act or any regulation made thereunder; or
{2) he has been convicted of an offence under this Act; or (3) he has not
complied with any direction issued by the Dircctor-General to the licensee
under this Act; ot (4) he has supplied any particulars which he knows to
be wrong or false.™

Before cancelling the licence, an opportunity has to be given to the
licensee to show cause. He has to give to the licensee two weeks’ notice
of the intended cancellation of the licence, stating the grounds thereof.”
An appeal lies from the Director-General to the Minister whose decision
is final. The time-limit for filing the appeal is thirty days from the notifica-
tion of the Director-General’s decision.

The Act also scts the maximum registration and placement fees that these
agencies can charge. Each agency is required Lo keep a record of registra-
tion containing complete particulars like names and qualifications of the
job-seekers, An agency is also required to keep a record of vacancics. The
Director-General is empowered 10 request an agency to send all records
and other particulars relating to changes in the agency set-up.

VI
Regulatory Bodies

The Wages Councils Act,? provides for the establishment of the Wages
Council for the regulation of the remuneration and conditions of cmploy-
menl of workers in certain circumstances. The Minister may appoint a
Wages Council if he is of the opinion that no adequate machinery exists
for the effective regulation of the remuneration or conditions of employ-
ment of specified workers. The Minister has power to make regulations.
These regulations as well as the order establishing the Wages Council are
subjected to parliamentary supervision in so far as — (i) they are to be
laid before the House of Representatives; and (ii) the Housc, within 40
days, may resolve that the regulation or the order be annulled. Thereupon,
the regulation or the order will become void. This is an example of the

754 licence fee of $25 is charged. Besides, an applicant for licence must place a cash bond of $1000
and a surety of 35000 with the Director-General. Agencies for ovarseas employment must pay dou-
ble the amount.
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laying procedure with a negative resolution’. It is only rarely that such

edure is laid down in Malaysian statutes.®

oc : g
2 -’}'rhe Hire Purchase Act® provides for the appointment of the Countroller
of Hire Purchase, Deputy Controllers and Assistant Controllers of Hire

rchase. . . .
Pl{l‘he Registration of Businesses Act,¥? provides for the appointment by

the Yang diPertuan Agong of a Registrar of Businesses and a number of
Deputy and Assistant Registrars. The term ‘Registrar’ in thg Act includes
a ‘Deputy’ and an ‘Assistant” Registrar, while a Deputy Registrar can per-
form all functions of the Registrar, an Assistant Registrar may exercise
any functions of the Registrar except those under Ss. 13 and 14(2)(3). S.
13 deals with the sanction for prosecution and S. 14 authorises the Registrar
10 compound any offence by imposing a fine. All businesses (except those
carried on by a company, government, registered cooperative society or any
profession) are to be registered. A non-registered business cannot claim
any right under a contract through any legal proceedings. An appeal from
the Registrar’s decision lies to the Sessions Court. Rule-making power is
conferred on the Minister.

The Commeodities Trading Council has been too much in the news late-
ly. The Commodities Trading Act 1980 has created the Commodities
Trading Council # The function of this body is to supervise the trading
in commodity futures contracts and to advise the Minister in matters con-
nected therewith.* The Council is to be composed of the fol lowing
members who are to be appointed by the Minister —

{a) a Chairman;

(b} a representative of the Minister of Primary Industries;

{¢) a representative of the Minister of Trade Industry;

(d) arepresentative of the Minister of Energy, Telecommunications and Posts;

(e) a representative of the Central Bank of Malaysia;

() a representative of the Treasury;

(&) not more than 3 persons to represent commodity interests;

(h) 2 representative of the Association of Banks in Malaysia;

({) a representative of the exchange company;

(0)  a representative of the Clearing House; and

(k) not more than 5 persons with appropriate experience, knowledge .or
expertise,

The period of office for each member is 2 years, although his office can
€ Tevoked earlier. The members hold their office upon such terms and
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conditions as are determined by the Minister. A member is eligible for
reappointment.®
The functions of the Council are as follows:* The Council is to—

{a) be responsible for enforcing the Act;

(b) be responsible for supervising the activities of the exchange company and
to promote proper conduct amongst its members;

{c) take all reasonable measures to safeguard the interest of persons who trade
in commodity futures contracts;

{d) suppress illegal and improper practices in relation to trading in commaodi-
ty futures contracts and price manipulations in a commodity market;

(e) promote and maintain the integrity of registered persons and encourage
the promulgation by dealers and commodity trading advisers of balanced
and informed advice to their clients;

(f) advise the Minister on al! matters relating to trading in commodity futures
contract;

(g) advise the Minister on all matters relating to the purchase or sale of com-
modities for spot delivery or for deferred shipment of delivery; and

(h) consider and suggest reforms of the law relating to trading in commodity
futures contracts.

The concerned Minister (Primary Industries Minister) may give such direc-
tions to the Council as he deems fit. Such directions are not to be inconsis-
tent with the provisions of the Act, and are to relate to the exercise or per-
formance by the Council of its functions.?’

The Minister may, after consultation with the Council, make regulations
for the better carrying out of the purposes and provisions of this Act.
Regulations may provide that a contravention of specified provisions
thereof shall be an offence and may provide penalties by way of a fine
not exceeding $2,000 or 6 months or both,*®

The Act also anthorises the Minister to appoint a Commissioner and
a Deputy Commissioner of Commodities Trading. The Commissioner is
10 be responsible for carrying out the policy decisions of the Council and
for the general administration of its affairs and perform such other duties
as the Council may from time to time determine or as the chairman may
from time to time direct.* The Commissioner attends the meetings of the
council and has a right to vote at such meetings. The Commissioner
registers the following:

833, 303).
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(a) 2 dealer carrying ona busi.ness of trading in commodity futures contracts;
{b) a commodity tradmg‘adwser;

(c) a dealer’s representative; or .

(d) a commodity trading adviser's representative.

The Commissioner may refuse to register these persons under specified cir-
cumstances but not without first giving the applicant an opportunity of
being heard. He may also revoke the registration of a registered person
under specified circumstances but only after giving him an opportunity of
being heard. He also enquires into charges of misconduct or unfitness
against registered persons, In discharging this function, the Commissioner
is bound to act in accordance with natural justice.

Without prejudice to the powers of the Public Prosecutor, the Commis-
sioner of Commodities Trading may institute proceedings in respect of any
offence against this Act.

According to the Commodities Trading (Dealers, Commodity Trading
Advisers and Representatives) Regulations, 1980, all persons, corporations
or firms that are carrying on business as commodity dealers or as com-
modity trading advisers, and all persons employed as representatives of
dealers or of commodity trading advisers, are required to apply for registra-
tion by the Commissioner of Commodities Trading not later than 31st
January, 1981. A dealer is a person who whether as principal or agent,
carries on a business of trading in commodity futures contracts, or holds
himself out as carrying on such a business. Other terms like ‘commodity
trading adviser’, ‘dealer’s representative’, ‘commodity trading adviser’s
representative’, are defined in these regulations. The word ‘person’ means
an ‘individual person’, or a ‘corporation’ or ‘firm’. Non-registration by
such persons amounts to an offence punishable with fine up to $25,000
and, in case of a continuing offence, to a further fine of $500 for each
day during which the offence continues.

The Industrial Relations (Amendment) Act 1980% seeks to bring in-
dustrial relations under further administrative control. A new office has
been created, that of the Director-General for Industrial Relations, to have
the general direction, control and supervision of all matters relating to in-
dustrial matters.

The appointment to this office is to be made by the Yang diPertuan
Agong who may also appoint a Deputy Director-General for Industrial
Relations and such number of Directors, Assistant Directors and Industrial
Relations officers as he may consider necessary or expedient for the pur-
Poses of carrying out and giving effect to the provisions of this Act. The
Powers and functions of the Director-General have been defined in very
ﬂpxible terms. In addition to the powers, duties and functions conferred on
him under this Act, he may also exercise such other powers, discharge such
other duties and perform such other functions as may be necessary or ex-
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pedient for the purposes of carrying out and giving effect to the provi.
sions of the Act.! Some of the powers hitherto conferred on the Minister
have now been transferred to the Director-General. The power of making
a reference of a complaint to the Industrial Court for hearing still belongs
to the Minister.

Under S. 7 of the Destitute Persons Act, 1977, the Minister of Welfare
Services has promulgated the Desticute Persons (Welfare Homes) Rules,
1981.92 Provision has been made for the appointment by the Minister of
a board of Visitors. This Board is to arrange frequent visits by members
to the welfare home and can bring to the notice of the Director-General
any defect in the administration thereof. The board may make recommen-
dations to the Director-General on any matter relating to the welfare home
which shall be forwarded to the Minister on the request of the Board.

VII
Developmental Bodies

The Lembaga Kemajuan Kelatan Selatan Act® establishes, a corpora-
tion under the name of Lembaga Kemajuan Kelantan Selatan. It is to be
responsible for development in the Kawasan Kelantan Selatan which is an
area or areas in the State of Kelantan to be determined by the Minister
(charged with the responsibility for regional development) with the con-
currence of the State Government. The Lembaga is to consist of the Chair-
man, Deputy Chairman, three representatives of the Federal Government
and three representatives of the State Government. It is charged with the
following three principal functions:-

{a} to promote, stimulate, facilitate and undertake economic and social
developments;

{b) to promote, stimulate, facilitate and undertake residential, agricultural, in-
dustrial and commercial development;

(c) to control and co-ordinate the performance of the aforesaid activities.?*

Section 4(2) specifies the powers of the Lembaga and the several activities
which may be undertaken by it.

The Lembaga is responsible to the Minister and subject to his directions.
These directions are not to be inconsistent with this Act, The Minister may
direct the Lembaga as to the manner in which its capital assets are to be
disposed of or the proceeds thereof applied. The Lembaga is required to
submit to the Minister returns, reports, accounts and information as he
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may require or direct from time to time.” At the end of ea.ch fix?ancial
year, the Lembaga shall send to the Minister a report, dealing with the
activities of the Lembaga during the preceding financial year.%

part 111 of the Act deals with the responsibilities of the Chairman, the
Deputy Chairman, the General Manager and the Deputy General Ma_n'?\gcr.
The Lembaga may set up Divisions in the organization and each Division
shall be under the control and charge of a manager.” The Lembaga is
authorised to employ officers and servants for carrying out the purposes
of the Act.*®

The financial provisions including provisions relating to the power to
lend, borrow and invest are provided for under Parts IV and VI of the
Act. The expenses of the Lembaga are to be authorised by the Minister.®
The accounts are to be audited by the Auditor-General or some other
auditor appointed by the Lembaga with the approval of the Minister.'® A
copy of the accounts is to be sent to the Minister every year which he has
to lay before the two Houses of Parliament with his own comments.'?!
Additional powers and duties may be given and assigned to the Lembaga
by the Federal Government and the Kelantan State Government,'0 If the
Lembaga thinks fit, it may establish a corporation to carry out any of its
schemes or projects by an order published in the gazette.!%* Certain pro-
visions given in the Second Schedule are applicable to each such corpora-
tion. This power thus enables a statutory body to create another statutory
body by its own act.

Power is given to the Lembaga with the approval of the Minister to make
any regulations as may be expedient or necessary for the better carrying
out of the provisicns of the Act.'™

The Highway Authority Malaysia has been created by the Highway
Authority Malaysia (Incorporation) Act 1980.'" The functions of the
authority are to supervise and execute the design, construction, regulation,
operation and maintenance of inter-urban highways as determined by the
Government and of rest of service areas along the highways; to collect tolls
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from the users of highways; to plan researchto ensure efficient utilisation
of highways, and generally to do everything for the betterment and pro.
per use of highways and other facilities along highways, %

The Authority is to be a corporation, is to have perpetual succession
and a common seal and it may sue and be sued in its corporate personali.
ty. The authority may enter into contracts and deal in property and other
interests. 107

The Authority is to consist of the following members who are to be ap-
pointed by the Minister:10

{a) a chairman;

(b) a representative of the Ministry responsible for public works;

{c) the Secretary-General of (he Finance Ministry or his representative;
(d) the Director-General of Economic Planning Unit or his representative;
(e} the Director-General of P.W.D. or his representative;

() the Director-General of the Authority.

The Minister may, in addition to the above, appoint not more than four
other persons to represent special interests in highways for a period not
exceeding two years, but all these members can be re-appointed. The
Authority may make regulations with the approval of the Minister, for
the discharge of its functions.!® The Authority may with the prior ap-
proval of the Minister appoint a Director-Cieneral whao is the chief executive
officer of the Authority.!'?

The Highway Authority Malaysia Fund is to be set up by the Authority.
All money accruing to the Authority (by way of grants, tolls, loans, in-
vestments etc.) is to be paid into the Fund and the expenses are to be charged
thereon. The Authority is also to establish and manage a reserve fund.'"

The Authority can impose, vary, revise or abolish toll on vehiicles using
highways with the approval of the Minister and the concurrence of the
Minister of Finance.''? The Authority may borrow upon terms stipulated
by the Minister of Finance, The Authority has power to invest its surplus
funds in securities, etc. with the approval of the Minister of Finance.'"

The accounts of the Authority are to be audited by the Auditor-General
or any other auditor approved by him. A Statement of Accounts and obser-
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vations made by the auditor are to be subrpitted to the Minister who lays
them on the table of each House of Parliament.!'!

An Annual Report is to be submitted to the Minister by the Authority
and this is to be laid in each House of Parliament,''® The Authority_is
responsible to the Minister who can issue directives on any aspect of its
functioning which are to be binding on the Authority.!'¢ The Minister has
power to make regulations for the better carrying out the provisions of
this Act.!"” The Minister may, after consultation with the Federal Govern-
ment and where applicable with the consent of the appropriate State
Government, for time to time, by notification in the Gazette transfer any
highway or part thereof to the Authority. "8

A National Parks Advisory Council has been created by the National
Parks Act, 1980.1 Its composition is as follows:

(a) a chairman to be appointed by the Minister;

(b} one representative from each State having a National Park or part thereof;

{c) the Director-General of Wildlife and National Parks appointed under the
Protection of Wildlife Act, 1972;

(d) a Treasury representative;

(e) a Representative of Economic Planning Unit of the Prime Minister’s
Department;

(f) a representative of the Tourist Development Corporation;

(g) a representative of the Department of Forestry; and

¢(h) not more than 6 other persons appointed by the Minister.!20

The person mentioned in (a) or {(h) above holds office for such period as the
Minister may decide. The Minister may any time remove him from office
without assigning any reason therefor,'?

The function of this Council is to advise the Minister on matters relating
to the conservation, utilization, care, control, management and develop-
ment of National Parks, etc.'22 The Act makes provisions for constituting
a committee for each National Park.'2 The power to make regulations on
matters specified is vested in the Minister.!%
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The Perbadanan Kemajuan Filem National Malaysia Act, 1981128 sets
up the Perbadanan Kemajuan Filem Nasional Malaysia with a view to
develop and stimulate the growth, and maintain the standards of the film
industry., The Minister has power to issue directions to the Perbadanan
(not inconsistent with the Act) as regards its functions and powers.

The Lembaga Kemajuan Wilayah Kedah Act, 1981126 incorporates the
Lembaga Kemjuan Wilayah Kedah to promote, stimulate, facilitate and
undertake economic and social development in the Kawasan Lembaga
Kemajuan Wilayah Kedah. The Lembaga is responsible to the concerned
Minister who can give directions to it.

The Palm Oil Rescarch and Development Act,'?” 1979 establishes the
Malaysian Palm Oil Research and Development Board which is to be a
body corporate. All its members are to be appointed by the Minister in
charge of the oil palm industry. The Board is to consist of the following:
Chairman; a representative each from (i) the Ministry responsible for oil
palm industry; (ii} treasury; (iii) Federal Land Development Authority; (iv)
Palm Oil Registration and Licensing Authority; (v} Palm Oil refiners; three
representatives from oil palm producers; not more than three persons to
represent other interests of the oil palm industry or the Government; and
the Director-General. The function of the Board is to conduct and pro-
mote research into various aspects connected with the palm oil industry,
such as production, extraction, storage, transportation, marketing, con-
sumption and uses of palm oil and il palm products. The Minister may,
after consultation with the Board, give 10 it directions of a general character
as to the exercise of its functions, which the Board has to comply with.

The Board is to establish the manage the Palm Oil Research Institute.
The Chief Executive Officer 'of the Institute is the Director-General ap-
pointed by the Minister who can also appoint one or more Deputy Directors-
General. The Board is also to administer the Palm Oil Research Fund. An
example of taxation through subsidiary legislation is to be found in sec-
tion 14 which authorises the Minister, after consultation with the Board
and the Minister of Finance, to make orders imposing, cancelling or vary-
ing a research cess on palm oil; and the *“order may specify the nature, the
amouni and rate and the manner of collection of the cess”. Every such
order is to be published in the Gazette and is to be laid on the table of
ithe Dewan Rakyat as soon as practicable after its publication, This is an
instance of the simple laying procedure.

A copy of the Board’s audited annual account is to be sent to the Minister
who will place it on the table of each House of Parliament. The Board
is also to send every year a report of its activities 10 the Minister which
is to be laid on the table of Dewan Rakyat but not that of Dewan Negara.

125act 244,
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d is bound to furnish any information which the Minister may
require from time to time about its activities.

In exercise of the powers confe_rred by sectiop 12(1) of the Palm Oil
Regislralim‘ and Licensing Authority '(lncorporauon) Act, 1976, the Palm
oil Registration and licensing Authority (l?ORLA) has made the Pa!rq Qil
dustry (Licensing? Regulations, 1979 with the approval of the Minister
of Primary Industries. o

The purpose of these regulations is to control and regulate the palm oil
industry by way of licensing. Basically the regulations relate to applica-
tion for licence, procedures after grant of licence, period of licence, renewal
and termination thereof and appeals in case of renewal of licence being
refused. All those who wish to sell, move, purchase and mill the oil palm
fresh fruit, as well as those who wish to do the same as well as store and
broke with respect to palm oil or palm kernel have to take a license from
PORLA. Surveying, inspecting and testing of palm oil also need to be licens-
ed. A person aggrieved by the decision of the Authority refusing to renew
a licence under the regulations may appeal to the Minister within a period
of thirty days from the date the decision of the authority is made known
to him. The decision of the Minister in respect of dn appeal is final. It is
also compulsory under the Regulations to register with PORLA all palm
oil sales within 24 hours of their conclusion. The PORLA also compiles
and distributes daily crude palm oil price through the media. The PORLA
also plans to distribute processed palm oil price.

The Perbadanan Kemajuan Kraftangan Malaysia Act, 197912
establishes a corporation by the name of Perbadanan Kemajuan Kraftangan
Malaysia. The corporation known as Lembaga Kraftangan Malaysia is to
be known by the new name. All members of the corporation are to be ap-
pointed by the Minister. The Corporation is to be composed of the following
members: Chairman; Deputy Chairman; Director General; five to nine
other members of whom at least three are to be public officers. All members
Otl.ler than the Director-General are appointed for two years but the ap-

pointment can be revoked earlier. The Director-General of the Perbadanan
is to be an ex-officio member thercof. The allowances payable to the chair-
man, Deputy Chairman and other members are fixed by the Minister. The
function of the Perbadanan is to promote the traditional skill and craft-
smanship and to promote quality, marketing and export of handicraft pro-
ducts. The Perbadanan has power, exerciable subject to the prior approval
9f fhe Minister, to do all things expedient or reasonably necessary for, or
incidental (o, the discharge of its duties. The Perbadanan may also establish

The Boar

“Subsidiary corporations with the approval of the Minister by its own orders

published in the Gazette. Routine provisions regarding submission of an-
fual audited accounts and an annual report of its activities to the Minister
are to be found in the Act. These accounts as well as the report are to be
Placed on the table of each House of Parliament. The Minister can issue
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general directions to the Perbadanan which it is bound to give effect to,
There is no condition that the Minister is to consult the Perbadanan before
issuing such directions. Such a condition is laid down in the case of the
Malaysian Palm Oil Research and Development Board noted above. The
Perbadanan may, with the permission of the Minister, make regulations,
It will thus be seen that practically every aspect of the working of the Per-
badanan is subject to the Minister’s control and the Perbadanan does not
seem to enjoy much autonomy. The Perbadanan can issue a licence to any
person who produces any handicraft product to use its logo. This licence
can be cancelied by the Perbadanan if he contravenes or fails to comply
with any provision of the Act or any regulation or any condition of his
licence. The licensee is to be given an opportunity to show cause against
the proposed cancellation. An interesting provision is section 23(3) which
obligate the Perbadanan to supply particulars in writing to the licensee called
upon to show cause or the contravention or nan-compliance alleged against
him and the licensec may appear in person or be represented by any per-
son authorized by him in writing. Thus, the procedure is consistent with
natural justice and provides for an oral hearing. Such provisions are rather
rare in Malaysia. The licensee can appeal to the Minister against the order
of revocation and his decision is final. This is the usual provision to be
found in most of the Malaysian statutes,

The Felda Construction Corporation Order, 1980 has been issued under
s. 42 of the Land Development Ordinance 1956 by the Federal Land
Development Authority with the approval of the Minister.!?* Through this
order, the Authority has created a Felda Construction Corporation. This
is an example of one statutory body creating by itself under its own power
another statutory body under its own control. Under Clause 19(1) of the
Order, the Authority may give to the Corporation directions of a general
nature, not inconsistent with the Ordinance and the Order, as to the per-
formance and exercise of its functions, and the corporation is to give ef-
fect to such directions. The Corporation is bound to furnish the Authori-
ty with such information with respect to its activities as the Authority may
require. The accounts of the Corporation are to be audited annually and
a copy thereof is to be sent to the Authority. The Corporation is also to
send to the Authority from time to time reports dealing with its activities.
Thus, the place of the Minister is taken by the Authority vis-a-vis the
Corporation.

vl
Tribunals

[n modern times, not all disputes between one individual and another,

or one individual and the state, are decided by the courts. A part of the
adjudicatory function is discharged by a number of bodies outside the
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ial hierarchy. For example, a licensing body exercises adjudicatory
:on in a limited way when it considers the question whether the licence
function s oy : :
ofa particular individual may pe c_:ancelled becapse of some lapsF on his
art. Quite a good deal of adjudicatory work. is assngned.to M|m§ter_s,
especially, by way of hearing appeals from demgnons Of. various bodies in
various matters and a number of examples of this technique can be found
in the previous pages. Adjudicatory functions are assigned to administrative
officers. In many cases, adjudicative work is discharged along with other
type of administrative or legislative work. However, the expression
‘tribunals’ is used more appropriately for a body whose sole, exclusive or
dominant task is adjudication and which is autonomous of government ad-
ministrative control.'® The idea of autonomy is rather significant. The ef-
fort is to free the tribunal from administrative bias and to enable it to ap-
proach its adjudicative task in an objective manner, ‘“The existence of
tribunals is in a sense due to awareness of the need to safeguard more ef-
fectively the individual in his dealings with the State.””!?! The tribunal
system has made rapid strides in many common-law countries and because
of this development, it is said that the common-law system is approximating
the continental system or the French droit administratif. In Malaysia, so
far, the tribunal system has not progressed very much. The usual pattern
here is — initial adjudication by an administrative official and an appeal
therefrom to the Minister whose decision is declared as final. This process
shows that adjudication is subordinated to the exigencies of the
administration.

An important body established during the period under survey is the
Public Service Tribunal. The tribunal has been established by the Public
Service Tribunal Act, 1977132 with a view to provide a mechanism for
resotving anomalies'®? affecting the remunerations and terms and condi-
tions of service in the Public Service arising as a result of the implementa-
tion of the Cabinet Committee Report in 1977. The genesis of the tribunal
15 as follows: As a result of the recommendations of the Cabinet Commit-
tee, the salary structure in the public service was revised with effect from
January 1, 1976. This gave rise to complaints of anomalies and more than

judic

13 2
OSee the. Report of the Franks Commirtee (1957); Foulkes, introduction io Administrative Law
(1982); Jain, Adm. Law in Malaysia, 127-174.

134, ..

Keilh H. Hendry, The Tasks of Tribunals: Some Thoughis, Civit Justice Quarterly 253 at 255,
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Act 186,
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3Thc Act defines an 'anomaly’ as (S. 2a): *‘any situation, affecting the remunerations . . . of any
Pl{blfc officer . . . and arising from the implementation of the recommendations of a salaries com-
:';1(;55!0!1_. that constitutes a departure or deviation from the principles underlying the recommenda-
. ns of Ehc salaries commission . . ."* S. 2(b) refers similarly to a Cabinet Committee. The Tribunal
2 :(8' clucndnlg:d this provision as follows: Looking at the definition, there are three elements to be
s DSﬁ_ed lo‘mvokc the Tribunal's power to decide: (a) a situation affecting remuneration; (b) the
& l{?uon arises .from the imp ation of the r dations of the salaries commission or the
- ;l inet fJomnuuec; (c) there was a departure or deviation from the recommendation of the salaries
Mﬂ;missmn or the Cabinet Committee. Ref, Encik Rabun bin Abdul Ghani v, Public Services Dept.,

@laysia, Ref. No. 1/78; Kerajaan Malaysia v. Malayan Technical Services Union, Ref. No. 8/78.
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500 memoranda were received by the Government pointing out various
anomalies resulting from the implementation of the Cabinet Committee
pay scheme. There was a danger that this might lead to some sort of in-
dustrial action by trade unions of public officers. The government was anx-
ious to avoide any such eventuality resulting in disruption of the administra-
tion. The Government was anxious to avoid tensions in industrial relations
between itself and public servants and wanted to promote harmonious rela-
tions between itself and its employees by settling these claims in a fair
and reasonable manner. Therefore, the Public Service Tribunal was
established to enquire into and resolve anomalies affecting the remunera-
tions and terms and conditions of service in the public service arising as
a result of the implementation of the Cabinet Committee Report.

The Tribunal is to be appointed by the Yang di-Pertuan Agong. It con-
sists of a Chairman and two members. The Act does not lay down the
qualifications of the Tribunal Chairman. But, in Parliament, the Prime
Minister gave the assurance that the tribunal would be a ‘‘just and
reasonable’® machinery to resolve anomalies in the public service. A High
Courl Judge is appointed as the Tribunal Chairman. There is a panel of per-
sons having experience and knowledge in matters of administration, To
constitute the Tribunal, the Chairman selects two members from the panel.
The decision of the Tribunal is to be arrived at by majority. The powers
of the Tribunal arc laid down in section 6 of the Act. The Tribunal is to
regulate its own procedure subject to Lhe express provisions of the Acl and
the regulations made thereunder. The Tribunal has power to summon
witnesses, compel their attendance and admit any evidence, whether writ-
ten or oral, which might otherwise be inadmissible in civil or criminal pro-
ceedings. The Government may bar the production of any document before
the Tribunal if in its opinion it is not in the public interest to produce the
same. The decision of the government in this respect cannot be ques-
tioned or reviewed by the tribunal or any ¢ourt or any authority. As the
Tribunal is a quasi-judicial adjudicatory body, ordinarily it has to follow
the norms of natural justice under the general principles of administrative
law. An anomaly may be referred to the government by any of the follow-
ing persons: (i) a trade union where the alleged anomaly affects any of
its members; (ii} an association of public officers not being a trade union
where it affects any of its members; (iii} a public officer not a member
of a trade union where it affects him, First, there has to be negotialion
between the government and the aggrieved person to resolve the anomaly.
If it is resolved by negotiation, the decision has the same effect and force
as if it has been a Tribunal decision. The negotiating process thus ensures
the collective bargaining process. It is only when such a process fails, that
the Tribunal comes into the picture. After failure of the negotiations, the
dispute may be referred to the Tribunal by either of the parties. The
Tribunal investigates the circumstances of the anomaly and makes a deci-
sion thereon. In making a decision in respect of an anomaly, the Tribunal
has to keep in view such factors as the national interest, financial implica-
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the effect of the decision on the economy of the Country," The
decision bY The Tribunal is to !JC ‘final and couclus‘ive'. and i_s‘binfling
on the government and the parties c9ncerned. No Tribunal dqclsnon is to
be challenged, apgealcd ag_amst, revncwgd, gugshed or called in qugsmon
inany court.'¥ This exclu'smnary‘ clause is similar t9 the one founc! in the
Industrial Relations Act in relation to lhe.Indusma] Courl. Dur_lr}g the
pendency of the proceedings before .the Tribunal or after its decision, it
is unlawful for any person, trade union or an association to go on strike
or undertake any industrial action proscribed under the Act." The Yang
diPertuan Agong has power to make ‘‘rules and regulations”” for carrying
out the purposes of the Act. In a schedule annexed to the Act, certain acts
and omissions, amounting to “‘proscribed industrial action”’, have been
listed. The Yang diPertuan Agong has power to “‘add to, delete from, or
otherwise, amend or vary’’ the schedule in any manner he deems fit. This
constitutes a power given to the executive to amend a parliamentary
enactment.

The Public Service Tribunal Regulations 1978 have been made under
the Act by the Yang diPertuan Agong. A reference by an aggrieved per-
son 1o the Federal Government for the purpose of negotiation (pursuant
toS. 11 of the Act) is to be commenced by way of a memorandum relating
to a specific anomaly. The aggrieved person has to send ten copies of the
memorandum together with supporting documents by registered post to
the Director-General, Public Services, Malaysia. Thereafter the negotia-
tion takes place between the concerned parties. If the anomaly is not resolv-
ed by negotiation, and there is a failure to arrive at an acceptable solu-
tion, the dispute can be referred to the tribunal by either party. The
reference to the Tribunal is made by way of *‘case stated”’ in the prescrib-
ed form, The other party is required to file his case within 21 days of the
receipt of the copy of the reference. At the hearing before the Tribunal,
the aggrieved person may appear in person or be represented by a legal
practitioner. If the aggrieved person is a trade union or an association of
public officers not being a trade union, it may be represented by an office-
beg.rer. The Federal Government may be represented by any person ap-
pointed by the Director-General. The aggrieved person is entitled to ad-
dpce evidence, call any witness or produce any document in support of
his case. Similarly the Government representative may adduce evidence.

tions and
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“onst-)rl:.a(l)in lhlc‘qucs(iou of ‘nmional.imcrcsl' the Tribunal hng observed as follqws: **, .. the ques-
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Thereafter, a bricf oral or written submission may be made by both the
parties. The Tribunal has been given the power (o require wilnesses to at-
tend and produce evidence.

The Commodities Trading Act, 1980, also creates the Commodities
Trading Tribunal.'¥ Its function is to cnquire into any allegation of
misconduct against the exchange company, the Management Board of the
exchange company or the Clearing House.13¢

The Tribunal consists ot a Chairman and two other members who are
to be appointed by the Minister on such terms and conditions as may be
determined by him. The Chairman of the tribunal is to be a person with
Jjudicial or legal cxperience.'? No qualifications are laid down for the two
members.

The tribunal has jurisdiction to inquire into the allegations of miscon-
duct. If allegations are proved, the tribunal may report its findings to the
Minister and recommend exercise of his powers under s. 15, and/or may
impose a fine not exceeding $10,000 and/or reprimand the Management
Board. At the hearing of any inquiry, and before doing any of the things
mentioned above, the Tribunal is to give to the body against which allega-
tions of misconduct have been made, or any action is to be taken, an op-
portunity of being heard and the body may be represented by a counsel, !4
The Tribunal’s decision is to be in writing and contain a statement of
reasons for the decision.’®! The aggrieved party may appeal within 30 days
to the High Court whose decision is final.'2 This is one of the rare
statutory provisions prescribing a full-scale hearing, right of legal represen-
tation, a reasoned decision by the tribunal and an appeal to the High Court.

The Minister may make rules in respect of the hearing and determina-
tion by the Tribunal of inquiries under scction 61.14?

The Tribunal has now been made operative. It consists of three members.
Its head is the Senior Federal Counsel, deputy head in the Civil Litigation
division of the Attorney-General’s Chamber; one member is an accoun-
tant having experience in the field of commodity trading and the third
member is an industrialist, The Commodities Trading (Commodities
Trading Tribunal) inquiry Rules, 1984, have recently been gazetted. Ac-
cording to the rules, any allegation of misconduct against the KLCE, its
management board and the KLCCH is to be in writing and signed by or
on behalf of the complainant on a scheduled form. The form is to be sent

197 ¢,
1385 g1,
1395 go03).
1405 612,
Mg 901y,
1425 ¢3,
1435 ¢3.
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10 the tribunal chairman together with an affidavit in another scheduled
form stating the misconduct. Upon consideration of the complaint, the
tribunal may dismiss the allegation without requiring the respondent to
answer the allegation and without hearing the complainant if the action
does not merit disciplinary action.

When there are more than one allegations made by the same complai-
nant or different complainants, the tribunal has the discretion to consolidate
the allegations and inquire into all of them at the same hearing.

No proceedings can be withdrawn after they have been received by the
tribunal unless the latter directs otherwise. But if a party fails to appear
at a hearing, the tribunal may also dismiss the allegation without a hear-
ing. However, any party which has failed to appear at a hearing may within
14 days from the pronouncement of the decision of the tribunal apply to
the tribunal for a re-hearing.

The tribunal hearings will be similar to the hearings of a court of law in
that all evidence given at the hearing is to be under oath and any person
giving evidence can be cross-examined by the party against whom he gave
evidence and re-examination by the party which called him.

Allegations of misconduct against the KLCE and the KLCCH by
the Commodities Trading Tribunal are to be heard in camera. The rules
however give the tribunal the discretion to open the entire or any part of
the hearing to the public.

Hearing, when opened to the public, may at any time be adjourned and
resumed in camera if the tribunal considers it reasonable and necessary
to do 0. The tribunal shall also determine who may attend a hearing held
in camera.

Until the date of this writing, the tribunal had not heard any complaint
though it was learnt that the tribunal had received a few complaints and
that it would soon start hearing these.

IX
Public Enterprises

Malaysia has a large number of public enterprises.'** However, during
the survey period not many public enterprises have been established.

The Bintulu Port Authority Act, 198145 sets up the Bintulu Port
Authority, a corporate body, with perpetual succession, The Chairman of
the Authority is to be appointed by the Minister.’% The Authority is to
consist of the following: Chairman, General Manager, and not less than
five or more than ninc persons to be appointed by the Minister. The of-
fices of the General Manager and the Chairman can be held by one person

14 Jain, supra, ¢h. XVL.
4501 243,
MGS. 41 ¥a).
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if the Minister so desires."” The functions of the Authority are: g
develop, control and administer and otherwise operate and maintain the
Port.!* For this purpose, the Authority is to have power to do all things
‘‘reasonably necessary for or incidental to the discharge of i
functions.” " Some powers of the Authority are particularized, one of
such powers being to levy port dues and general charges upon goods or
cargo loaded or discharged in the Port.!% The Minister has power to give
general directions to the Authority after consulting it and the Authority
is bound to give effect to such directions.'s! Provision has been made for
appointing a Port Consultative Committee for advising the Authority which
consists of, besides the Chairman and General Manager, of such persons
as the Minister may determine, '? Funds are provided to the Authority as
its working capital by Dewan Rakyat.'s* The Authority is to submit to the
Minister the annual estimates of revenue and expenditure for his approval
and the Minister may disallow or amend any time of capital expenditure
within a month. 154 Some of the bodies mentioned earlier in the paper may
also be placed in this category, e.g., Lembaga Kraftangan Malaysia, Felda
Construction Corporation etc,

X
General

The Statutory Bodies (Accounts and Annual Reports) Act, 1980, holds
some interest for an administrative lawyer. It is usual to incorporate in
the statutes establishing various bodies (mostly corporations) provisions
for submission of copies of audited accounts and annual reports to the
concerned Minister for being laid on the table of each House of
Parliament. The Act in question seeks to lay down a time table for these
matters. This Act applies to each body corporate incorporated in pursuance
of a federal law and which is a public authority or an agency of the Malay-
sian Government, but does not apply to a local authority or a corporation
incorporated under the Companies Act, 1965.

Each statutory body is required to keep proper accounts, It has to prepare
a statement of its accounts for each financial vear. Within six months after

1475 4,
1485 501y,
149 52,
1503 502)(c).
513 3q1).
1525 qy,
1535 12,
1545 19,




984 JMCL Public Authorities & Their Procedures

to the end of & financial year, the st.agement of accounts is to be submitted
he to the Auditor-cheral. 155 The Minister goncerned may ho_wc;ver grant an
8s extension of time if the body concerned is unable to sul?mxt its statement
its of accounts within six months."® The Auditor-General is to cause the ac-
of counts submitted to be audited.'”” The Audit Act, 1957 applies to the
x Audit of the accounts of every statutory body. Within one month after
e the receipt of audited accounts and the Auditor-General’s report thereon,
y the body concerned is to submit the same to the Minister along with a report
T of its activities. The Minister is then to cause all these papers to be laid
h on the table of each House of Parliament.

8 The Public Authorities Protection Act, 1948 fixes a period of 36 months
5 for bringing any suit, action, prosecution or other proceeding against any
3 person for any act done in pursuance or execution or intended execution
| of any written law or of any public duty or authority or in respect of any
. alleged neglect or default in the execution of any such written law, duty

or authority.
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