RELEVANCE OF THE “CONTIGUITY” DOCTRINE
TO INTERNATIONAL TERRITORIAL DISPUTES,
INCLUDING THE SPRATLY ISLANDS DISPUTE*

I. INTRODUCTION

In the nineteenth century, unappropriated territories were some-
times claimed on the basis of geographical proximity, i.c. con-
tiguity, or territorial propinquity, the idea being that a state which
is closest to the territory in question should have title. In Africa
the colonial powers employed the hinterland doctrine to ¢cxplain
this basis of claim during the late nineteenth century, Their argum-
ent was that a state occupying a coastal strip was entitled to an
unspecified portion of the hinterland. Claims based on geographical
proximity are common in modern times as well.! Sometimes
islands close to the land territory of a state, but outside its territori-
al sea, are claimed on the basis of the contiguity doctrine. Cases,
of course, are not lacking in which states lay claim to islands
lying within their territorial waters on the grounds of “state
sovereignty” and “natural boundaries”. In another situation, there
may be a cluster of islands, and the effective possession of the
main island is alleged as a basis of claim to the entire group of
islands invoking the notion of contiguity or geographical (or-
ganic) unity.

"Tlus anticle is a part of a work in progress by the author on inlernational law governing
territorial djsputes.

'In the past few decades the doctrine of contiguity ar propinguity has been invoked ax s basis
of claim to termitorics in the Arctic and Anlarctic regions which have been ucated as terra
nullius and which could not be effectively occupicd due (o extreme cald. This armicle does
uot cover Arctic and Antarctic ¢laims. For general discussion, however, see N Hill, Cladny
to Territory in Imtemational Leow and Relations (1945) at 152; Marjone M Whitenian, Digest
of Interpational Law (1963) a1 1232; Waldock, “Disputed Sovereignty in the Falkland Islands
Dependencics™, (1948) 29 Brit ¥ B {mt'l L 342,

Conliguily has been regarded as a basis of he law concerning territorial waters, Uie contigucus
zone and the conlnental shelf. Sce DW Greig, internationat Law 24 ed (1976) at 169,
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The contemporary trend of claiming extended maritime ju-
risdiction has added a new dimension to claims based on con-
tiguity. As it is well known, the modern law of the sea allows
a coastal state to expand its maritime¢ domain to 12 nautical
miles in the territorial sea and 200 nautical miles in the name
of the exclusive economic zone or the continental shelf. Some
states have started claiming their sovereignty over any island
that lies within the 200 mile limit.?

This article purports at first to examine the current status of
the law and policy governing territorial claims — especially
relating to contiguous islands — based, fully or partially, on the
contiguity doctrine. Thereafter, an attempt will be made to analyse
claims and counterclaims rooted in the notion of geographical
unity or contiguity in some of the contemporary important ter-
ritorial dispuies. Finally, a general appraisal will be offered.

II. LEGAL STATUS OF THE CONTIGUITY DOCTRINE

As observed before, during the last century, the grounds of contiguity
and territorial propinquity were invoked to assert claims to terra
nuilins. Such claims were advanced because the colonizing states
found it inconvenient — due to long distances, vasl size of the
territory involved and the scarcity of resources — to establish
effective physical control over the territory, This difficulty was
felt even when their initial basis of claim was conjoined with
inchoate title. The application of the notion of contiguity was
extended to Africa by colonial powers in the name of the hin-
terland doctrine since, as Greig has explained, this “doctrine (or
sector principle) was based upon a quasi-geometrical construct
that tand “behind” a coastline already legitimately under the
sovereignty of the claimant could also be claimed.” Beyond the
acquisition of title, the aim of the contiguity doctrine was, as a
leading authority on the subject, Shaw, has observed, to secure
“recognition by all the European powers in a way which would

*See Anticles 3, 57 and 76 of (he Law of the Sea Convention {1982). Text of the Conventivn
1§ found in (1982} 21 ILM 126]. These provisions can now be regatded as part of customary
international law, :

*Greig, “Sovereignty, Territory ond Internauonal Lawyer's Dilemma”, (1988) 26 Osgoode
Hall LT 127 at 160-161.
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obviate the need to establish effective occupation.” But, ac-
cording to him, the doctrine “was never really accepted”,® and
notions of the hintertand doctrine and spheres of influence were
political expressions of the colonizing spirit rather than legal
concepts.® In any case, by the end of the nineteenth century,
“hinterland as a doctrine was of decreasing practical relevance
as the colonizing powers divided up the interior of the African
continent between them by agreement.”” For substantiation, reference
may be made to Article 35 of the 1885 General Act of the
Berlin conference which, rejecting the hinterland doctrine, mandated
the occupying state to exercise authority in the occupied terri-
tories. Publicists almost unanimously regard Article 35 as de-
claratory of a general rule of international law.* The observation
of Waldock is also noteworthy: he stated that “by the end of the
nineteenth century, international law had decisively rejected
geographical doctrines (such as hinterland and contiguity)
. and had made effective occupation the sole test of the
establishment of title to new lands.™
The legal status of the principle of propinquity was consid-
ered by the arbitral court in the Island of Palmas case which
involved conflicting claims respecting sovereignty between the
United States and the Netherlands over the isiand.’® While the
case of the Netherlands was rooted in historic possession and
exercise of sovereignty ((since 1648) or even prior to it), one
of the contentions of the United States in respect ot sovereignty
over the island was based on its proximity te the Philippines,
Rejecting this argument, the tribunal remarked that title based
on contiguity has no foundation in international law and the
precedents cited by the claimant were not sufficiently frequent
or precise to formulate such a rule."

‘MN Shaw, Title to Territory in Africa (1986) at 49, The author also provides cases where
the doctrine was actually applied in Africa.

Sibid aL 49,

$Ibid at 50. Waldock calls binterland claimns, not reinforced by effeclive occupation, as politcal
acts. Supra nole 1 a1 342,

"Greig, supra note 3 at 160.

*Waldock, supra note 1 at 342,

Stbid.

Ofsiand of Palmas (or Miangas) (Nesherlands/USA). The case was decided in favour of the
Netherlands. (1927) [[ UNRIAA 829.

"ibid at 834-55 and 869.
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Te quote the opinion of the Court:

Althoogh States have in certain circumstances maintained that islands
close to their shores belonged to them in virtue of their geographical
situation, it is impossible to show the existence of a rule of positive
international law to the effect that islands sitvated ouiside territorial
waters should belong to a State from the mere fact that its territory
forms the terra firma (nearest continent or islands of considerable
size).”?

Judge Huber, speaking for the tribunal, advanced several rea-
sons to support his ruling, which can be called “negative poli-
cies” bearing upon contiguity:

1. There are no *“sufficiently frequent and sufficiently pre-
cise precedents” (o establish a rule of international law to
support the claims based on contiguity.”

2. Ttis all right if the principle of contiguity is incorporatcd
in an agreement or a decision “‘not necessarily based on
law” for allotting islands to one state rather than another.
However, “as a rule establishing ipso jure the presump-
tion of sovereignty in favour of a particular State, this
principle would be in conflict with ... territorial sover-
eignty and as 10 the necessary relation between the right
to exclude other States from a region and the duty to
display therein the activities of a State.™!

3. The principle of contiguity is not a legal mode of decid-
ing issues of territorial sovereignty since “it is wholly
lacking in precision and would in its application lead to
arbitrary results.”"

Indeed, Judge Huber went to the extent of laying down that
even isolated acts of display of sovereignty carried more weight
than continuity of territory, even if such continuity was com-
bined with the existence of natural boundaries. According to
him, this observation had the support of international arbitral

bt al 854.
Sfbid.

4fbid al 854-55.
Sthid a 835.
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jurisprudence.'® In the later part of the judgement he stated that
even an inchoate title arising from a first display of activity
would “prevail over any claim which, in equity, might be de-
ducted from the notion of contiguity.”’

In short, according to the decision in the Isiand of Palmas
case, contiguity, unaccompanied by effective occupation, can-
not serve as an independent basis for territorial claims. Effec-
tive, peaceful and continuous display of state authority is the
sole test for acquiring sovereignty over ferra nullius.

Although claims based solely on contiguity have no support
in international law, nevertheless, as Greig has noted, “contigu-
ity is a fact which is not ignored by international law.”"

Even in the Island of Palmas decision Judge Huber recog-
nized that geographical continuity or contiguity may be a rel-
evant fact in assessing the extent of the territory afiected by the
display as long as it is possible to prove effective display of
sovereignty over part of the territory.' It may be recalled that
in this case the United States pleaded that the Island of Palmas
(or Miangas) formed a geopraphical part of the Philippine group
and in virtue of the principle of contiguity belonged to the “Power
having the sovereignty over the Philippines”.” Since Spain exercised
sovereignty over the Philippines, the island was covered by its
sovereignty. Although the tribunal rejected the argument of the
United States on the facts, nonetheless, it admitted that a group
of islands under certain circumstances may be regarded as in
law a uvnit, and that “the fate of the principal part may involve
the rest.”?! But the tribunal added a rider to this by stating that

5Jbid. As an example, he cited the award in the arbiration belween Italy and Swilzerland
concerning the Alpe Craivarola; (Lafontaine, Pasicrisie Internationale, pp 201-208).

Vibid a1 870,

*Supra note | al 168.

“Supra note 10 a1 855, See alsa al 840,

Dfpid at 837.

2Jpid at 855. In a recem case, Lund, Island and Mansime Fromiier Dispute (El Sulvador/
Honduras: Nicaragua intervening}, involving, among others, conflicting clairs of sovereignty
over certain islands, a Chiamber of the 1C] weated the island of Meanguerita ax a “dependency™
of the island of Meanguera because of the smallness of the former and its contiguily 1o the
larger island, as well as due to the facl that il was unhabited and the claimants themsclves
trealed it as a single insular unily. 1CJ Rep 1992 a1 351, especially para 356 a1 §70.
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this situation may be all right in the initial stages of an occu-
pation (i.e. as the act of first taking of possession) but ulti-
mately “the display of sovereignty as a continuous and pro-
longed manifestation ...must make itself felt through the whole
territory.”?

Thus, while a claim to title on the basis of contiguity or
hinterland doctrine alone has practically no chance to succeed,
world jurisprudence has prescribed flexible standards of actual
control and possession to justify claims to islands and contigu-
ous areas.

In the Island of Palmas case the traditional concept of “ef-
fective occupation” was defined in terms of “continuous and
peaceful display of territorial sovereignty.”?* Referring specially
to the colonial territories partly unihabited or as yet partly unsubdued,
the tribunal admitted the possibility of “necessarily gaps, inter-
mittence in time and discontinuity in space™* in the exercise of
territorial sovereignty. But the mere fact that a state cannot prove
display of sovereignty as regards such a portion of territory
cannot forthwith be interpreted as showing that sovereignty is
inexistent. According to the tribunal, each case must be apppreciated
in accordance with the particular circumstances.”

A reference to the Eastern Greenland case*® decided by the
Permanent Court of International Justice may also be in order.
This case involved conflicting claims of sovereignty between
Denmark and Norway over Eastern Greenland. Norway’s case
was based on its proclamation of 10 July 1931 to occupy East-
ern Greenland which it regarded as terra nuilius. Denmark pieaded
long, continuous and peacelul exercise of sovereignty since the
end of the 10th century. Deciding the case in favour ol Den-
mark, the Court laid down the flexible formula for effective
occupation: the intention and will to act as a sovercign and
some actual exercise or display of such authority.?” In regard to

%Supra note 10 at 85S.

Bibid a1 839,

thid a1 85S.

BIbid.

%] egal Staws of Eastern Greenland, PCL ser A/B No 53, a1 45 (1933).
1bid at 45-46,
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sovereignty claims over areas in thinly populated or unsettied
countries, the Court observed that past cases revealed that “the
tribunal has been satisfied with very little in the way of the
actual exercise of sovereign rights, provided that the other State
could not make out a superior claim.”?® Nevertheless, the Court
in this case evaluated the Danish claim of sovereignty over Greenland
through five historical periods in accordance with the formula
i.e. the intention and will to act as a sovereign and some actual
exercise or display of state authority and arcived at the conclu-
sion that Denmark possessed a valid title to the sovereignty over
all Greenland,?® Thus, as Waldock has observed:

The Court did not hold Denmark to have sovereignty over Eastemn
Greenland merely by reason of it being a continuation of other territory
possessed by Denmark, nor did it do so merely because Greenland,
being an island, is a geographical unity. The Court held Denmark to
have actually displayed stale authority in regard to the whole of
Greenland, slight though the impact of that asthority might have
been in the contested part of the island.*

However, the geographical unity of Greenland was not without
significance. It did play a role as an “important fact in assessing
the limits of Denmark’s state activity”. What Waldock has emphasized
is that Denmark would not have won the case on the basis of
*geographic continuity” alone, “if she had not established some

ibid at 46,

2Ibid at 64.

*Supra nole 1, at 343-44. The Clipperion Island Award II UNRAA 1105 (1931) by the King
of ltaly, resolving the savereignty sispule between France and Mexico, probably represems
an inslance in which the least exacting standards of effectiveness were laid down. The
symbolic act of the French Naval Officer in {858 in (he form of a proclamaton followed
by its notification to the Government of Hawaii and its publication in a local journal in
Hawaii were treated by the Arbitalor as equivalem of effecuve occupation. The test laid
down was: “if a leritory, by virtue of the fact that it was completely uninhabited, is, from
Uic first moment when the occupying slale makes its appearance there, at the absolute and
undisputed disposition of that state, fromn thal moment the taking of possession st be
considered as accomplished, and the occupation is thereby established.” Accarding (o
Lauterpacht this case “is an instance of a situation in which international law dispenses
aliogether with the requireinent of effectiveness’: “Sovereignly Over Submarine Areas”,
XXVII 8ris Yr Bk &'l L 487 (1950). But Waldock disagrees and states that “"France did,
in fact, exercise sovereigoly again before Mexivo altelpted for te first ime to assert a Gtle,”
Supra note 1, at 325, [n 1897 France sent a warship w the Islands and a month Jater Mexico
did the same to asser( its sovereignty over the lsland.
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state activity displayed in regard 1o the whole island.””' Greig
has also noted that contiguity was probably a latent considera-
tion in the Eastern Greenland case. His explanation for this is:
“The actual areas of the dispuied territory settled by Denmark
were few, but, in view of the inhospitable nature of the region,
the Court was prepared to accept the intention tO occupy the
more remote areas coupled with the actual possession and set-
tlement of areas of coastline as establishing Danish sovereignty
in a territory to which until a year before the case was heard
there had been rival claims.™?

While Waldock has advocated a somewhat limited recogni-
tion of the authority of the contiguity doctrine, Lauterpacht in
an arti¢le published in 1950 has expressed wider acceptance of
the said doctrine. He disagrees with those who assert that in
terms of the Island of Palmas case ruling international law does
not recognize title based on contiguity. In his view, “it is doubt-
ful whether this is the intended effect of the award.”* Inasmuch
as the claim of the United States was not mainly rooted in contiguity,
he observed that the award was, in a sense, obiter.” Having said
this, Lauterpacht highlighted those parts of the award where the
arbitrator admitied that a group of islands may form “in law a
unit, and that the fate of the principal part may involve the rest”,
and where the arbitrator, in Lauterpacht’s view, held in effect,
with regard to occupation of territories which form a geographi-
cal unit, that the occupation must be presumed, in the initial
stages, to extend to the whole unit and that the only considera-
tion to which contiguity must concede is that of actual adverse
display of sovereignty by the competing state.

Lauterpacht also cited the arbitral award given in 1904 by the
King of Italy in the controversy concerning the boundary be-
tween British Guiana and Brazil to illustrate the relevance of
the geographical unity of the main and contiguous territory.”

Wbid a 344,

2Suprg note 1 at 168-69.
BSupra note 30 a 428,
Mibid.

X ibid,

*1bid.

hid,
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The tribunal held that “the effective possession of a part of a
region, although it may be held to confer a right to the acqui-
sition of the sovereignty of the whole of the region which con-
stitutes a single organic whole, cannot confer a right to the
acquisition of the whole of a region which, either owing to its
size or its physical configuration, cannot be deemed to be a
single organic whole de facto.”*® This may be interpreted to
mean that if a territory constitutes a single organic whole, the
legal consequences of the effective possession of a part of it
may cover sovereignty over the whole of the territory. Simi-
larly, in the opinion of Lauterpacht, it is difficult to understand
fully the Judgment of the Permanent Court of International Justice,
in the case of the Legal Status of Eastern Greenland, unless due
weight is given to that part of the pronouncement of the Court
which extended the legal consequences of display of sovereignty
over an integral part of the territories which the Court consid-
ered to have been occupied by means of the display of some
state activity to uninhabited and uncolonized parts of Green-
land.”

" From the decided cases, Lauterpacht arrived at the conclusion
that “effectiveness need not be as complete as appears at first
sight and that contiguity is not as theoretical and arbitrary as
may appear at first sight.”*

There may be a difference of emphasis between the views of
Lauterpacht and Waldock, but they both seem to agree that the
importance of contiguily to title is relative and in certain cir-
cumstances the legal consequences can prove te be determina-
tive, at the initial stages, of the ftitle if it is conjoined with
“effectiveness of occupation” of the territory as a whole (or
even mere proclamation in certain contexts) and if there is no
competing superior state authority of another state. Again, both
are at one in stating that if there is a conflict of claims based
on contiguity and effective occupation, the latter shall prevail.
However, Lauterpacht is willing {0 support the view that “the
claim of contiguity is pro-tranto much stronger when there is

*fbicd (The award is found in Briush Foreign and State papers, Yol 99 {1905-1906), at 930).
®Supra note 30 al 428,
“fbid at 429.
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only a remote prospect of occupation by rival states to oppose
it - as is the case in the matter of submarine areas.™' However,
in the ultimate analysis, as Lauterpacht sums up his position,
“the conceptions of effective occupation and contiguity, being
relative, are but a starting point. It is within the legitimate province
of the judicial function - and of statesmanship - to use them
with such discretion as the equities of the case and considera-
tion of stability require,™*

O’Connell has also taken a flexible view in respect of the
importance of the conception of contiguity. He has noted that
when it is said that contiguity is not a conception of interna-
tional law, “no more is meant than the obvious rule that a rea-
sonable relation must exist between two areas of land before
they can be legally assimilated.” But this is far from saying
that international law permits no assimilation. Much depends
upon the facts of each case, according to him.*

In the light of the above discussion, it can be concluded that
contignity or continuity of territory could be valid considera-
tions under international law only within the general framework
of the process of affective occupation.® At best, in suitable conlexts,
contiguity or proximity may raise a presumption of fact or cre-
ate animus occupandi that a particular state is exercising or
displaying state authority over the adjoining or proximate ter-
ritory “in which there is no noticeable impact of its state activ-
ity."*s But this presumption can be rebutted if the siarus quo
goes on indefinitely without any evidence of some manifesta-
tion of sovereignty over the entire territory claimed, or if some
display of state authority during the period of time when it is
ordinarily expected is inexistent, or when another state comes
up with superior evidence of a continuous and peaceful display

hid,

Ubid.

4] DP O'Connel), International Law 2nd ed (1970) at 420,

“Ibid.

“See Waldock, stipra note 1 at 344, Lauterpacht has emphasised that "all other things being
equal, effective occupation vonstitutes ... a lile superior to any compeling tille™. Supra note
30, at 416, To that extent only, in his view, international law has discarded discovery, purely
symbolic occupation, and contiguity as a valid source of title. fbid.

“Walilock, supra note | at 344,



JMCL Internationat Territorial Disputes 91

of sovereignty over the same territory. The temporary advantage
of proximity claim, inasmuch as it raises the presumption of
animus occupandi and ability to control the claimed outlying
areas, is that, as Waldock has stated, it “operates to give the
claimant the benefit of the rule that an effective occupation need
not make an impact in every nook and cranny of the territory.”’
But the advantage is definitely temporary and the claim based
on proximity must be perfected ultimately by display of sover-
eignty throughout the territory claimed.

The legal status of islands located within the territorial waters
of states has been the subject of specific discussion by legal
scholars. There are, of course, authorities such as Lindley who
has stated: “An uninhabited island within territorial waters is
under the dominion of the sovereign of the adjoining mainland,”**
Nevertheless, as Bowett has observed, this “can be no more than
a presumption, for not infrequently islands under the sovereignty
of one state lie within a distance from the shore of another state
which is less than the limit of territorial waters.”*® “Hence”, he
adds, “the presumption is displaced where proof of sovereignty
in another State is adduced.”° This is an acceptable statement
of law regarding lands lying within the territorial sea of 4 state.
This is also consistent with not only the tendency to regard such
islands as part of the mainland, but also the practice of meas-
uring territorial waters of the coastal state from the seaward side
of such islands. However, there is no rational reason for any
presumption based on contiguity with respect to islands lying
within the limits of the continental shelves or the exclusive economic
zones which are essentially resource zones and wherein coastal
states are not entitled o claim proprietary rights unlike in the
case of the territorial sea. It may also bear importance that until
recently these zones were part of the high seas, and even now
the traditional freedoms of the high seas (except that of the
fishing in the exclusive economic zune) comlinue to operate.

“Ibid at 345.

“MF Lindley, The Acquisition and Governmens of Backward Territory in Internationt Law
(1926) al 7. For discussion on effects of islands on inter-stale maritime boundary deliritation,
see Hiron W Jayewardene, The Regime of Islands in Intemational Law (1990) at 487,
“DW Bawett, The Legal Regime of Islands in Intemational Law (1978) at 49,

1bid,
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Here the law applicable to islands lying in the high seas will
operate, namely, the title will be governed by the same norms
that are applied to resolve any territorial dispute on land, which
means that the claimant state must fulfil the conditions under-
lying a continuous and peaceful display of sovereignty over the
island territory.>!

II1. CURRENT TERRITORIAL DISPUTES

We may now briefly analyse claims and counterclaims rooted in
the contiguity doctrine in some of the curreni international ter-
ritorial disputes.

The ownership of the Spratly islands®? in the South China Sea
is under dispute. As many as six countries — the Peoples Re-
public of China, the Republic of China (Taiwan), Vietnam, the
Philippines, Brunei and Malaysia — lay claim to all or part of
the Spratly islands. The disputed islands are a group of tiny,
mostly barren atolls and reefs surrounded by the above named
coastal states. The Spratlys straddle sea lanes from the Indian
Ocean and the area is believed to contain undersea oil and natural
gas resources attracting competing claims to sovereignty.”

Both Chinas and Vietnam invoke historic possession of is-
lands from the ancient to the present times.** Chinese sources
claim that “China discovered, and has exploited the islands in
the South China Sea for over two thousand years.”* Following
a private Philippine expedition and occupation of a number of
islands by Tomas Cloma in May 1956, the Philippine govern-

SCE ibid a1 50,

stThese tiny 1slands and reefs (400 in number) covering an arca of 240,000 sq ke are called
Nansha Quanlo by the Clinese and Quan Dao Truong Sa by the Vietnamese.

»By thewselves (hese islands may have very litle economic value bul, as Dzurek has pointed
out, “such islands may serve as bases from which (o claim exclusive economic zones and
continental shelves™: “Boundary and Resource Disputes in the South China Sea”, (1988) 5
Ocean Year Book 271. Far an account of the potental resources of the disputed area
(iydrocarbons and fisheries), see ibid at 261-270. See also Mark | Valencia, Malaysia and
the Lew of the Sea (1991) at 54 ff

“For general discussion on sovereignty disputes, see Dzurek, supra note 53, at 272-74;
Chang, "China's Claim of Sovereignty over Spratly and Paracel Islands - A Histerical and
Legal Perspective”, (1991) 23 Case W Res J Ini't L 399; Alan I Day (ed.), Border and
Tervitorial Disputes (A Keesing's Reference Publication) (1987) at 374,

Chang, ibid at 400.
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ment came out for the first time to stake its claim over the
Spratly islands, calling them Kalayaan or Freedomland, which
was challenged by the two Chinas and Vietnam. The Kalayaan
claim was defined in terms of all islands, within a specitic geographic
area, and was subsequently endorsed as an official claim of the
Philippines in 1974, formalized by a Presidential decree in 1978.5¢
The Philippine sources also refer to the San Francisco Peace
Treaty, 1951, which left the status of the islands undetermined,
following Japanese renouncement of its sovereignty over them.
It is asserted that at that point the islands became a new territory
or res nuilius, inasmuch as they were unoccupied and unpossessed
islands.®” The Philippines had, therefore, occupied them as a
new territory. In addition to effective occupation and control,
the Philippines claim is based on contiguity or geographical
proximity.

Malaysia published a map in 1978 depicting its continental
shelf5* Tt claims the southern part of the Spratly archipelago,
including Amboyna, Cay, and Commodore and Swallow Reefs,
as falling within the Malaysian continental shelf. Other than
contiguity, Malaysia invokes the principle of eflective occupa-
tion.’? Brunei is the latest addition to the list of claimants in
respect of the Spratlys.

In the Falkiand Isiands disputef® Argentina’s claim to the
islands is partially based on their contiguity to its coast. Deny-
ing this, the United Kingdom asserts that the Falkland islands
being some 300 miles away from the Argentine mainland could
not be contiguous to its territory. The British assert their sov-
ereignty over the disputed islands on the basis of continuous,
effective and peaceful occupation since 1833.

*Dzurek, supra note 53 a1 273, states that the Chinese, Vietnamese and the Philippines
claimns to the Spratly islands are not predicaled on the ownership of individual islands, bul
on all islands within a specific area of the sea.

SThe Statement of President Marcos at the Press Conference on 14 September 1979, quated
in Day, supra note 54 at 375.

%See Dzurek, supra nole 53 at 274 and 282.

#See New Straits Times (Malaysia) dated 4 Septemnber 1992, p | quoung Prime Minister
Datuk Seri Dr Mahathir Mohamad siating that Spratly lslands, like Amboyna Cay and
Commorodores (Pulau Laksinana) had once belonged to Malaysia but had been taken over
by other countries.

“See Coll, “Philosophical and Legal Dimensions of the Use of Force in the Falklands War”,
in Alberto R Coll and Anthony C Erend (ed.) The Falklands Wur - Lessony for Strategy,
Diplomacy and Intemational Law (1985} at 19-40,
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France and Madagascar have a dispute concerning sover-
eignty over a number of small islands off the coast of Madagas-
car, namely the Glorioso Islands, Juan de Nova, and Bassas da
India and Europa.®' France claims sovereignty over the islands
since 1896, but the government ot Madagascar has also claimed
them. In 1973 the latter extended the limit of its territorial waters
to 56 miles and its continental shelf to 112 miles from its coasts
$0 as (0 encompass those islands. On the other hand, the French
government proclaimed, under a decree of 3 February, 1978 a
200 mile exclusive economic zone, covering these islands. Madagas-
car claims that under international law, a state has “a natural
right of sovereignty” over nearby islands and that until 1960
France had consistently confirmed the “organic unity” of Mada-
gascar and the islands. Rejecting the argument of contiguity,
France has maintained that it is not recognized in international
law and at any rate it cannot apply to territories located as far
as 90 to 240 miles. It has also rejected the argument of Mada-
gascar that the islands were part of its continental shelf inas-
much as they were delinked from Madagascar by ocean depths
of more thaun 3,000 meters. It added: “If any coastal state were
to be able to claim all the islands situated at less than 200 miles
off its coasts the world’s political map would be overturned and
world peace would be threatened.”®

In the Morocco-Spain dispute,®* existing Spanish sovereignty
over four small enclaves, namely, the towns of Ceuta and Melilla,
and the Penones (Rocks) of Alhucemas and Velez de 1a Gomera
and over the Chafarinas Islands has been challenged by Mo-
rocco, among others, on the ground that the disputed territories
lie within the natural boundaries of its kingdom. Spain’s coun-
ter-claim is based on historic possession.

The Namibiu-South Africa controversy ® relates to the status
of the port of Walvis Bay, an enclave within the territory of
Namibia, and the Penguin islands (a cluster of small islands)

"For facts of the dispute, sec Day, supra note 54 at 132,

“Statenent of Freneh Representative before the United Nations General Assembly on 11
December 1980, quoted in ibd au 135,

“For details see, Day, supra note 54 at 161.

“The dispule has been discussed in detail in Note: "Natoibia, Sovth Aftica, and the Walvis
Bay Dispule”, (1930) &9 Yale L/ 903.

858ee Day, supra note 54 at 229.
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situated off the coast of Namibia. South Africa claims the dis-
puted territories as an integral part of its territory. Namibia, on
the other hand, asserts that its integrity, unity and economic
viability requires that Walvis Bay and the Penguin Islands be
part of its territory. South Africa’s case is based on historical
argument, which is not denied by Namibia, bul its relevance is
challenged.

The Bahrain-Qatar dispute concerns the ownership of Hawar
(Huwar) Islands, situated close to the east coast of Qatar. Al
present it is under the control of Bahrain. Qatar has claimed that
Hawar Islands are situated within the geographical boundarics
of Qatar, being an extension of Qatar’s territory within its ter-
ritorial waters.®® Moreover, according to Qatar, it is only during
the tidal period that the narrow channel between the disputed
islands and Qatar is covered by water. Indeed, when the tide is
low one can even waik from the shores to the islands. In con-
trast, the territory of Bahrain is detached from the disputed istands
by a waterway as wide as 18 miles which, according to Qatar,
is used for international navigation.

The ongoing territorial dispute over “Northern Territories”
between the Sovier Union (Russia) and Japan involves, in the
main, conflicting claims of historic possession and interpreta-
tion of certain agreements. However, it got complicated with
both sides announcing expanded maritime jurisdictions so as to
include the disputed territories in their respective sovereign domains.
The Soviet Union at first, on 10 December 1976, declared a 200
mile fishing zone around its coasts,®® and subsequently on 1
March 1977, the date when the fishing zone was to come into
force, it declarcd that the said zone would encompass the waters
around the northern islands. In the meantime, Japan on 26
January 1977 extended its territorial waters limit also from 3 to
12 nautical miles so as to include the disputed islands. Subse-
quently, on 1 July 1977 it put into force a 200 mile fishing zone.
The two sides, however, made two interim agreemenis granting
reciprocal rights to their tishermen within their respective zones.
In one of them the two states reserved their respective positions
on any outstanding bilateral or multilateral problem. But no-

“See ibid at 352.
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long term fishing agreement could be concluded. In 1991 the
two sides signed a fisheries agreement.®’

In the Colombia-Nicaragua dispute®® over the Caribbean ar-
chipelago of San Andres and Providencia and certain cays, Nicaragua
claims that inasmuch as the islands and cays are located within
200 miles of its coast, they are part of its continental shelf
jurisdiction. It is further asserted that the delimitation of its
territory was based on the “natural boundaries” principle. For
substantiation, it refers to the 1826 Declaration of Independence
of the United Provinces of Central America and the 19th cen-
tury Nicaraguan constitution wherein this principle is alleged to
have been incorporated.

IV. APPRAISAL

In none of the aforesaid disputes has the argument based on
contiguity per se a chance to succeed. Its relevance would de-
pend upon how much evidence the claimant state (closer to the
island) is able to adduce relating to its continuous and peaceful
display of sovereignty in the disputed territory. If the essential
conditions of effective display of sovereignty are fulfilled, the
claim of title based on contiguity has a fair chance to succeed.
In short, the argument of contiguity will bear relevance only
within the general framework of effective occupation, for which
the courts and tribunals have laid down flexible criteria. In respect
of territories which are uninhabited or sparsely populated, or
whose economic importance is negligible, the standards of ef-
fective occupation are not stringent. In suitable contexts, geo-
graphical proximity may produce a presumption of fact that the
particular country is exercising or displaying staie authority in
the outlying territory, but this presumption is subject to rebuttal
if some other state can adduce superior evidence of display of
state functions over the same territory, or if some other circum-
stances, as discussed before, prevail. Certainly, the proximity
doctrine allows certain temporary advantages to the state which
invokes it.

“New Sunday Times (Malaysia), 21 June 1991, p 8.
#For detailed facts, consult Day, supta note 54 a1 412,
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In regard to an island, if it happens to be accepted as falling
in the territorial waters of a particular state, only an initial pre-
sumption of sovereignty in its favour is permissible which re-
mains vulnerable in the face of proof of sovereignty that some
other state might adduce. If the island happens to fall within the
limits of the exclusive economic zone or the continental shelf
of a state, title to it will depend on which state can adduce
stronger evidence of effective display of state authority and the
initial presumption of sovereignty based on the contiguity doc-
trine ‘may not meet the requirements of the contemporary inter-
national law of territorial acquisition.
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