PARAGRAFH 3, PART I OF THE VIENNA
DECLARATION AND PROGRAMME OF ACTION
1993 : A REFLECTION OF THE APPROACH OF

THE UNIVERSALIST OR THE CULTURAL

RELATIVIST?

The United Nations Conference on Human Rights held in Vi-
enna last year' saw a confrontation between the universalists
and cultural relativists over one of the most hotly debated issues
at the Conference, the universality of human rights.

The final outcome of the Conference with respect to the pertinent
issue is paragraph 3 of Part II of the Vienna Declaration and
Programme of Action 1993 which embodies the following:

All human rights are universal, indivisible and interdependent and
inter-related. The international community must treat human rights
globally in a fair and equal manner, on the same footing, with the
same emphasis. While the significance of national and regional
particularities and various historical, cultural and religions
backgrounds must be borne in mind, itis the duty of states, regardless
of their political, economic and cultural backgrounds, to promote
and protect all human rights and fundamental freedoms. (emphasis
added)

What is the scope and meaning of the said paragraph? If one
were to read the provision as a whole, one would have to give
particular attention to the first and third sentence of the same
as emphasised above. Whilst the former appears to espouse the
belief of the universalist in the universal nature of human rights
norms, the latter seems to uphold the view of the cultural rela-
tivist that human rights are subject to culture’ and its diversity.
Are the two complementary or contradictory to one another?

"The Conference was the first world gathering in the name of human rights in 25 years, the
last one in Teheran, and also the first in the post-Cold War and was altended by almast 2,100
delegates from 171 states. See generally UN Chronicle, Seplember 1993, Vol XXX, No 3,
p 54-61.

A \wo-pant Vienna Declaration consisting of 16 preambular paragraphs and 39 uperative
parageaphs and a six-pan Programme of Action was adopied by way of consensus by the
United Nations Conference in Human Riglis in Vienna. #bid, p 56.

*As to the meaning of cullure, Janusz Symaonides, Director, Human Rights and Peace Division,
UNESCO, Paris, France observes that:
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This Article seeks to evaluate both the universalist* and cul-
tural relativist® approaches to human rights and assess the im-
pact of one on the other by describing the basic ideas underly-

The term ‘culture’ may be used both in a wide and in a resiricted sense, that is, as
admitied in specialized literature: small *c’-culture day-to-day social relations, the sum
total of human activities, the totality of knowledge and practice, everthing which nakes
maa different from nature; amd capital ‘'C'-culture linked with creative activities of cultural
elites, the highest intellectual achie (s of human beings, music, literature, art and
architecture. In practice, the division between these two anthropological definitions can
cause problems because the same object or activily can be seen by some as belonging
to culture with a small ‘c’ and by othets as belonging to culwre with a capital ‘C’.
Sce J Symonides, “Cultural Rights” in Collection of Lectures: Text and Summaries: 24th
Swdy Session, Swasbourg, 2-30 July 1993, [nternational Instiute of Human Rights, p 1.
Fox the purposes of this paper, 8 broad understanding of culture is adopted so as to encompass
“national and regional particularities and various historical, cultwral and religious backgrounds”,
terme used in paragraph 3, Part II of the Vienna Declaration and Programme of Action. o
other words, culture in this context refers to a way of life.
“The universalist is closely linked with the Western inteilectual tradition pamely Western
liberal thought, M E Winston, in the course of hig lecture entitled “Philosophical Conceptions
of Human Right, Strasbourg, 2-30 July 1993, describes three forms of Wesiern liberals:
“Hard” liberals whe believe that human rights norms are postulates of pure reason necessarily
being accepted by all rational beings and that the belief is not only true, Lhey are certain and
definitely not in doubt, “Wet”" liberals who are impressed by (he diversily of culture and
assert that the Westeen culiure is one particular culture group that cannol be exported to other
cultures and human rights must accept and tolerate these differences, and “Soft and Dry”
liberals whose commitment in universality is not so hasd os “Hard Liberals” but not as soft
as “Wet Liberals” since they believe there are certain norms which are standards of universal
application.

1 focus my discussion on “Hard Liberals” because they represent the governmenis of
Western hations thal insist thal human rights apply across the board to every nation, whatever
their state of development and however different their cultures.

’The cultural relativist are mainly bon-Western nations in particular the governments of Asia
and African coumres that resist lhe imposition of internalional human rights norms. This
tendency is very mwuch evident in the Bangkok (Governmental) Declaration of Human Rights,
adopled by Asian States in 1993 and also in the Tunis Declaration of Human Rights, adopted
by African States in 1992, These Declaration respectvely provide:
(We) recognised that while human rights are universal in nature, tey must be considered
in the context of a dynamic and evolving process of intecnational norri-seiting, bearing
in mind the significance of nalional and regional partcularities and various historal,
cultural and religious backgrounds. (ltem 8, Bangkok Declaralion)
The observance and promdtion of buman rights are undeniably a global concern and
an objective to the realisation of which all States, without exception, are called upon o
conlribule. However, bo ready-made model can be prescribed al the universal level since
the historical and culiural realities of each nation and the waitions, standards and value
of each people cannot be disregarded. (Item S, Tunis Declaration)
See Vitit Muntarbhorn, “The Universality of Standards: Part I: Course and Annexes”, a paper
presented at the 241h Study Session of the International Institute of Human Rights, Strasbourg,
2-30 July, 1993, p 2.
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ing each approach. In addition this Article explores the possi-
bility of fitting in cultural plurality® within the universalistic
notion of human rights and vice versa.

I. DEFINITION AND ORIGIN

To start with, the issue of detinition and origin of human rights
is not ftrivial.

The universalist assumes that the basic righ(s entitled to universal
protection are best reflected by the United Nations Charter’ and
the International Bill of Rights comprising the Universal Dec-
laration of Human Rights," the International Covenant on Civil
and Political Rights® and the International Covenant on Eco-
nomic, Social and Cultural Rights.'®

The universalist claims that these institutionalized rights trace
their philosophical ancestry to the moral theories of natural law'!
of the ancient Greeks and Stoics followed by the doctrine of the
“rights of man” scen through the writings of several influential
thinkers of the European Enlightenment, namely Locke, Montesquieu,
Grotius, Rousseau and Kant. The social contract theory of the

‘For the purposes of this Paper, I sefer sposadically to cettain facets of the non-occidental
cultures, naiely e Chinese, llindu, African tradilion and Islam.
Article 55 of the Charter calls for the peomotion of «) universal respect for, and abservance
of, humaa rights and fuixlamental freedoins for all withont distinction as to race, sex language
or religion whilst Anticle 56 stales “All members pledge themselves 1o (ake join and separate
acton in cooperalion with the Orgonization for the achievement of tie purpases set forth in
Article 55",
*GA Res 2174, UN Doc A/810, p 71 {1948).
*GA Res 2200, 21 UN GAOR, Supp (No 16) 52, UN Do A/G316 (1966).
PGA Res 2200, 2! UN GAOR, Supp (No 16) 49, UN Doc A/6316 (1966).
"The universalist draws upon the natural law ieories o support Uie prapasition Uil cerain
riglts are so basic and fundiunental that they are universal.
R Harries observes Uiat
...What iz protected by the concept of natural law is the conviction that lwinon beings
are wmoral beings, hat irrespective of any zeligions that they have the capacity to recognise
mral truths, and whatever differences of culture and religion may divide us it is possible
for people of differing backgrounds to engage in moral discourse with one another on
the basis of at least some comnion assuinption.
R arties, “lHuman Rights and Theological Perspeciives™ in R Blackburn and I Taylog (Ed)
Human Righis For the 1990x: Legal, Political und Ethical isyues, {Mansell: London 1991),
p 6.
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state, the democratic theory of government, and the idea of man
as an autonomous being possessed of inalienable rights, form
the basic premises of the universalist notion of rights.!

The cultural relativists reject the claim of the universalist that
the doctrine of human rights is a Western discovery, describing
such a claim as being ethnocentric. To the relativist, notions of
man, his nature and his dignity can also be traced to non-Occidental
cultures.”®

The Chinese tradition with its idea of self regulation and self-
discipline proclaims that the guarantees which every man has
the right to enjoy are based on the integration of man in differ-
ent groups to which he belongs.

The Hindu tradition with its central concept of Dharma insist
upon the integration of man into the cosmos, in the core of
relations hierarchial in nature envisaging in universal harmony.
Here rights of man are granted depending on the position each
one occupies in a society and the universe.

The African tradition affirms that man must live alongside
other men in peace and harmony with the living and the dead,
with the natural environment and the spirit,

In Islam men are created in the image of God and that human
rights and freedoms are not attributed to Nature but are the gifts
of God (“rationality by itself without the light of revelation
from God can neither be a sure guide in the affairs of mankind
nor provide spiritual nourishment to the human soul”) in ac-
cordance with Islam. This accords to them an added measure of
veneration, prestige and sanctity, lends them qualities of com-
pleteness and universality, and renders them inalienable and
irrevocable.'

"M E Winston, “Philosophical Conceptions of Human Rights” in the Callection of Lectures:
Text and Summaries: 24th Study Sexsion, Strasbourg 2-30 July 1993, International Institute
of Human Righss, p 3-4.

3See generally Y Khushalani, “Human rights in Asia and Africa™, (1983} Human Rights Law
Journal p 403, some of the working documents for the Round-Table Meeling on Human
Rights, Oxford, 11+19 Noveinber 1965 which are reproduced in Intetnational Social Science
Journal, Paris, Unesco, Vol XVII no 1, 1966, and A Pollis and P Schwab, “Human Rights:
A Western Construct with Limited Applicability”, in A Pollis and P Schwab (eds) Human
Righss : Cultural and Ideological Perspectives, (New York: Prasger, 1979).

"A Aziz Said, “Human Rights in Islamic Perspectives’, in A Pollis and R Schwab, ibid p
86. See also the Preamble of the Universal [slagnic Declacaton of Human Right of 19
Seplensber 1981,
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The cultural relativist further argues that the universalist notion
of human rights is merely a secular concept of the Judeo-Chris-
tian tradition that tends to disregard the religious underpinnings
of the theory of the inalienable rights of man, that God is the
source of human rights. Instead the universalist deduces funda-
mental rights either from empirical facts or from the exercise of
reason, Empirical theories stems from the “nature of man” or
from “facts of human condition” or “man’s objective needs” (o
seek some essential elements which are required for human survival
and human flourishing.”

Interestingly, cultural relativits also argue that human rights
norms propounded by the universalist are merely projection of
the Western philosophical and political tradition and therefore
cannot be effectively applied in non-Western societies. This view
is parallel with postmodernist ctiticism of the universalist’s conception
of human rights that argues:

...the ideology of universal human rights is really only an
expression of a particular cultural ethos, that of the North Atlantic
bourgeoise intellectual community, particularly white, male, self-
appointed spokesmen of that communily. In promulgating the doctrine
of human rights, the proponents of this ideology have confounded
the local with the universal by attempting to porway their doctrine
as applying to all societies, in all historical time, in a genderless way,
when in fact, the docurinc is shot through with Lhe particular concerns
and perspectives of the cultural milieu of white, male intellectuals
living comfortably in more developed countries in the latter halt of
the twentieth century. The panicularity and ethnocentrism of the
doctrine is masked by talk of “human nature™ and “species
characteristics” the conceptions of which reflect the peculiar
perspective of the authors. The attempt o ground the docrine of
human rights on a universal conception of human nature or to provide
an objective basis, purportedly outside of the suream of history, is a
sham and an illusion, and reflects the atempl to endow the doctrine
with an authority and umiversality which it does not and cannot
possess. Since it is impossible to escape one’s own historical vaniage
point, one’s own ethnicily, gender, and class, any attempt to reaftirm

S5 Saleem Farugi, “Human Rights in Legal and Political Plilosophy”, (1992) XXI INSAF:
Jaurnal of he Malaysian Bar, p 4.



188 Jupnal Undang-Undang (1993)

the universality of rights by claiming them to be universal moral
truths is only a tired repetition of the same old European culwral
arrogance that brought the world colonialism, imperialism, and the
ongoing domination by the North of the South.'

With this background in mind, let us look more closely at the
universalist and cultural approaches to human dignity with re-
spect to the following four important aspects.

II. INDIVIDUAL VS COMMUNITY

The universalist tends to place greater emphasis on the rights of
the individual as opposed to those of the community. In his
view, the individual is an autonomous and atomistic entity possessed
of inalienable rights above and prior to the community.'” These
inalienable rights in turn act as a safeguard or “political trumps”
for the individual against the idea of a common good." Thus
individual rights take priority over interests of the community.

In this respect, the universalist is always on guard against the
collective dimension of human rights such as group or peoples
rights."

“See M E Winston, “Plilosophical Conceptions of Human Rights”, Collection of Lectires:

Text and Summaries: 24th Study Session of the Intemational Institute of Human Rights: 2-

30 July 1994: Strasboury, France. p 21-22.

?A Pollis and P Schwab, supra n 13, p 8.

"*The often cited plhrase by Dworkin states:
Individual rights acc politcal trumps held by individuals. Individuals have rights when,
for somne reason, a collective good is nol a sufficient justification for denying Uiein what
they wish, as individuals (o have or do, or nol a sufficient justification for ilposing xomne
loss or injury upon them.

R Dworkin, Taking Rights Seriously. (Cambridge: Harvard University Press, 1978), p xi.
“Yoram Dinstein draws a distinction between individual and collective rights granted directly
(o humman beings in that individual human rights such as freedom of expression are afforded
to every single humnan being personally whilst collecive human rnightls are bestowed upon
hwman beings communally or in ather wards in conjuncGon with cne another or as 4 group
- & people or o minority though the nawre of collective human rights require hat they shall
be exervised joinuy rather than severally.

Will respect 10 the clifference between individual and collectve ghts in the event of their

violaton, le adds :
When human rights are involve, the individual is the ineasure of all things. The fact Uiat
a State strictly observes a given individual human right in 99 out of 100 cases does aot
contribute a valid justfication for the violation of such a right in the hundredus instance.
From the viewpoint of John Doe, whose bad luck it is to be that hundredi) instance, the
statistical breakdown is imelevaut, and it is immaterial that his is an a typical case.
Couversely, where collective human rights are concerned, it is the overall picture that
counts. The crux of the issue is the deprivation of cghis, not of this or that individual,
but of the whale group commnmnally.



20 IMCL The Vienna Declarasion 1993 189

The universalist recalls that the principal oppressors through-
out history have themselves been not only collectivities in the
form of States and public authorities but also collectivities within
the State. Therefore the single objective theory of human rights
law has always been “to protect weak individuals from the op-
pression of powerful groups, by giving them ‘inalienable rights’
which ‘inhere’ in them as individuals” ?® In sum, on the premise
that human rights are, by definition the rights which interna-
tional law bestows upon individuals by virtue of the fact alone
that they are human individuals, they cannot of their nature belong
to abstract collectivities.?!

In this regard, Paul Sieghart sees the notion of ascribing rights
to group or peoples as o present dangers to the individual as
it undermines the very idea of human rights:

My single concern is that there should be no possibility of confusion
between the rights of peoples on the one hand, and the ‘human’
rights of individuals on the other; and above all that there should
never be any possibility of the former ranking at the same paramount
level as the latter. If a whole people is oppressed, it is entitled to our
fullest support in its legitimate struggle apainst its oppressors, Bul
neither during the struggle, nor after its successful outcome, does the
collectivity of that people have any right o abridge or deny any of
the individual human rights and fundamental freedoms of ils members-
or, I dare say it, even of its oppressors-in the name of the struggle,
or for any other cause, however grandly named. In short, in any
hierarchy of rights, the rights of peoples (or any other collectivitics)
must always be subsidiary to the paramount human rights and
freedoms of the individuals that compose them.”

On the other hand, cultural relativists recognise rights as belonging
to the community rather than to the individual. The individual,
in the eyes of the relativist, is an integral part of a larger group.
In this relatien, the relativist claims that it is the interests of the

Y Dinstein, “Collective Human Rights of Peoples and Mmaonues”, (1976) 25 International
and Comparative Law Quarterly, p 102-103.

2P Sieghart, “International Human Riglus Law : Some Curent Problems” in R Btackburn
and J. Taylor, Human Rights For the 1990s : Legal, Political and Eshical issues, (London:
Mansell), 1991, p 38.

Nibid p 39.

2ibid p 41.
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community which should prevail over individual rights. In this
way, the rights of the individual are to be sacrificed for the
greater good of the community. In sum, human dignity is en-
sured, not through individual rights but through membership in
a society.®

The emphasis on the rights of the community as opposed to
the rights of the individual can be traced to the non-Occidental
cultures.

The Chinese tradition holds that human life is predominantly
social, in the family or the community as the basis of human
relations.

The Hindu tradition maintains that freedom lies in belonging
{0 a group because the group can claim rights, the individual has
no identity in the societal sense.

The African tradition emphasises the community and view
individual rights within the context of the community. It is within
the group that the individual finds security.

Islam rejects the individualistic philosophy of “doing one's
own thing” as the meaning of life or aim of the community. The
aim of freedom is human creativity but freedom is defined as
belonging to the community.

In this respect, the cultural relativist tends to favour rights
given on the basis of group. This tendency is reflected in the
African Charter on Human and Peoples’ Rights which includes
group rights otherwise known as peoples’ rights, namely the
right of peoples to existence, to freely dispose of their wealth
and natural resoures, to their economic, social and cultural
development, to national and international peace and security
and the right to a general satisfactory environment favourable to
their environment.?

#N Kim, “Straddling the fence between Western Imperialism and Unethical Absolutisin”,
(1993) 25 Colombiy Huaman Rights Law Review, p 58.

#See generally Y Khushalani, the working dacuments of the Round Table Meeting on Human
Rights at Oxford, Uniled Kingdomy, 11-19 November, 1965 and A Pollis and P Schwab,
supra n 13.

¥A Azz Said, supra n 14, p 93,

Human Rights in Isemational Law: Busic Texts, (Council of Europe Press, 1992), p 342,
see articles 19-24 of the African Chatter on Human and Peoples’ Riglits.
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III. CIVIL AND POLITICAL RIGHTS VS ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

The universalist tends to stress civil and political to the detri-
ment of economic, social and cultural rights. The universalist
inclines to deny that economic, social and cullural rights belong
to the category of human rights, arguing that they cannot be
regarded as “rights” in the proper sense. Bilder supports this
preposition when he states:

If we include as human rights claims to economic, social and cultural
benefits that clearly cannot be achieved by most present societies,
which are difficult to practically embody within a framework of
legal rights and sanctions, we may tend to raise unrealistic popular
expectations and to move the entire human rights idea to the level
of utopian aspiration, to which governments need feel little present
obligation. Where obviously trivial or highly specialized claims are
included, the dignity and status of the human rights concept are
depreciated ¥

On another level, the universalist draws upon the close link
between development and respect for civil and political rights.

The universalist claims that although the achievement of civil
and political rights requires without a doubt cértain minimal
e€conomic conditions, these conditions themselves are not ad-
equate to justify denial of such rights.? Moreover, the universalist
warns, denial of freedom and liberty symbolised by fear and
repression perpetuates poverty through encouraging corruption,
waste of limited resources and economically inefficient resources.
This viewpoint finds succinct expression in the following preposition:

#R Bilder, “Rethinking Intemational Human Rights : Some Basic Questions” (196%) 11
Human Rights Journal, p 562.
Bilder observes:

Expectations and standards mus\ necessarily take into account different levels of political,
economic and social development. But it is less clear why st least higher degrees of
eecognition of most civil and political rights need await die full achieveiment of such an
infrastructure, or why a variely of impravetneats on a broad human righis fromt cannot
go hand-in-hand...experience suggesis that it is only Ihrough meaningful popular
participation in the political process Uiat broad human rights demands in the economic,

social and cultural areas can hope 1o achieve practical recognition.
Ibid p 567.
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The argument that people can have bread now and freedom later is
a false dichotomy. There is a danger that the people will end up
having neither food nor freedom.?’

The cultural relativist, conversely, emphasises economic, social
and cultural rights to the neglect of civil and political rights. To
the relativists, basic neccessities of life, such as food, shelter
and clothing form the cornerstone of the notion of human rights
and that any process of growth which does not lead to their
fulfilment is a violation of the idea of development.

On another level, the culiural relativist has the tendency to
give preference to economic, social and cultural rights with the
implication that there must be economic development first, and
only then will political rights and freedom follow or in other
words “give them rice but not the right to ask for the rice or to
comment on its quality”.* In the context of non-Western na-
tions, in particular, developing countries, Pollis and Schwab indicate
a link between the notion of human dignity comprising eco-
nomic rights and the colonial experience of economic exploita-
tion:

Economic development is the primary objective, for it is only through
this that economic rights can be attained, and these provide for human
dignity by freeing individuals from exploitation and dependence.

IV. RIGHTS VS DUTIES

The universalist tends to attach greater importance 10 righis as
opposed to duties of the individual.>? Human rights are generally

®Clarence Dias of the International Centre for Law and Development speaking at the Bangkok
regiona) meeting on human rights, 1993, Terra Viva (No. 1-No. 13), independant publication
of IPS-Inter Press Service published daily duting the UN Warld Conference on Human
Rights at Austria Centre in Vienona.
%Y Mumarbhorn, rupra note 5, p 8.
#Supran 13, p 14.
2A perusal of the international and regional iostruments indicates a lack of provisions
embodying the notion of duties with Uie exception of the {ollowing :
i. Article 29 of the Universal Declaration of Human Riglns which declares:
Everyone has duties to the community in which alone the free and full development
of his personality is possible.
ii The Sth parageaph of both the International Covenant on Civil and Political Rights and
the [nternational Covenant on Economic, Social and Culiural Rights which provides:
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defined by the universalist as universal moral rights which all
persons possess inherently and equally because they are human
beings.*

Jack Donnelly defines rights as an entitlement of a person:

Having a right places one in a protected position, To violate someone’s
right is not merely to fail to do what is right but also 10 commit a
special and important personal offence against the right holder by
failing to give him his due, that to which he is entitled. To violate
a right goes well beyond merely falling short of some high moral
standard,

... As the natural rights of persons, they are seen as logically and
morally to take precedence over the rights of the state and society,
which are viewed as major coniributors to the realization of these
rights but also the grealest potential violators of basic human rights. ™

In this way, the universalist tends to disfavour the notion of
duties since it connotes a moral obligation on the individual by
a person in authority and this obligation in turn means involun-
tariness on the part of that individual. Thus norms formulated
in the sense of right such as “Right to Lite™ is preferred to those
cast in the form of duties such as “Thou shall not kill".

As to whether talk of rights as opposed to duties is compat-
ible with Christianity, Richard Harries observes

..it is not certain that the Christian faith is committied 10 a duty-
based, rather than a goal-based, right-based, or value-based moral
philosophy. It is true that the common starting point for Christian
action is doing the will of our heavenly Father. But this will is for
the well-being and flourishing of his creatures. How we decide what

Realising Wiat the individual, having duties o odier individuals and 10 the community (0
which he belongs, is under a respousibility to strive for e pronwtion and observence
of the rights recogpised in e present Covenant.
i1 Article 32(1) of e Amencan Convention on Human Rights merely siates:
Every person has responsibilities 10 his famuly, his coramumity and mankind.
The notion of duties is absent in (he Eucopean Convention on Human Rights.
The African Charter is the first hurman nights instrument that cnumerates in detail the
duties of the individual. Scc the 6 paragraph of its Preamble, articles 27, 28 and 29 of
the said Charter.
"M E Winston, supra w 16, p 6.
#) Donnelly, “Human Righw an Human Dignity © An Analyne Criique of Non-Westera
Conceptions of Haman Righis”, (1982) Amenican Pofitical Setence Review p 304- 406,
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will make for their well-being and fourishing is illuminated by the
biblical revelation. But in moral reflection on this, the notions of
right, good and value, as well as duty, all have a place. Indeed, it
Christianity is committed (o the idea of the worth of each individual
person (as opposed to any collective goal) it would seem to favour
the move being made in certain towards a right-based moral
philosophy.*

The cultural relativist, on the other hand, asserts (hat human
dignity can also be defined in the sense of excelling in the
fulfilment of one’s duty or obligation, most evident in the non-
Occidental cultures.

The Chinese tradition regards the fulfilment of duty to one’s
neighbour, rather than the claiming of rights as fundamental.

The Hindu tradition is based on the idea of duties that each
ought to fulfil his duty which is proper to him since duties vary
depending on age, sex and social condition.

The African tradition embraces the notion of duties as re-
flected in the Atrican Charter on Human and Peoples’ Rights.

The sixth paragraph ot the Preamble of the Charter states:

considering that the enjoyment of rights and freedoms also implies
the performance of duties on the part of everyone. ™

The African Charter embodies three articles on individual duties,
namely towards the family, the society, the State, the interna-
tional community and other legally recognised communities.”

In Islam, human rights exist in relation to human obligations.
Individuals have certain obligations towards God, tellow hu-
mans, and nature, all of which are prescibed by the Shariah.
When individuals fulfil these obligations they acquire certain
rights and freedoms which are again determined by the Shariah.
Individuals who do not fulfil these obligations possess no rights,
and any claims of freedom lack justitication.™

R Harries, supra n L1, p 7.

Human Rights in tntemational Law: Basic Texts, supra n 25, p 342

MSee anicles 27, 28 and 29 of the African Charter on Human and Peoples” Rights.
%A Aziz Said, supra n 14, p 92.
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V. DEMOCRACY AND HUMAN RIGHTS

The universalist underlines the intimate link between democratic
values and human rights norms, in particular, civil and political
rights. A society, according to the universalist, is democratic if
it has both ¢ivil and political rights of its people. In other words,
democracy, with its idea of consent and participation, must not
only permit its people to elect freely who will govern them but
also guarantee freedoms of expression and other liberties, which
make possible for its people to have a voice in the discussions
by which they are governed. The universalist concludes that
without democracy, rights are meaningless and without rights,
democracy is an exercise in futility.”

Democracy in its absolute sense as expounded by the universalist
does not sit too well with the cultural relativist. The relativist
argues that absolute democracy does not always guarantee the
well-being and prosperity of the society, Instead democracy with
unlimited freedom is thought to bring with it instability, and
economic destruction and damage the well-being of the commu-
nity in the name of individual rights. In sum, the aim of democ-
racy, in the eyes of the cultural relativist, is not the pursuit of
the intellectual purity of democracy but political stability, reso-
lute government, social justice and economic freedom.®

#The link between human rights and democracy is reflected in the Preamble of the Eurapean
Conveption For the Protection of Human Rights and Fundamental Freedoms where the
Contracting Parties, infer afia, reaffirms “...theie peatound belief in those Fundamental Freedoms
which are the foundatioas of justice and peace in the wocld and are best maintained on the
one hand by an effective political democracy and on the other by a common understanding
and observance of the Human Rights upon which they depend”.
See J G Memills, The Development of Intemasional Law by the Eurapean Court of Human
Rights, (Manchester University Press), 1988, p 113,
“Pollis and Schwab observe thal the notion of demacracy in the Third World helps 1o
facilitate the adoption of decrees limiling freedoms of the individual:
Democralic government is perceived as an institutional framework through which the
goals of the state are 16 be achieved, and if it fails or becomes an impediment it can be
dispensed with impunity. Individual political rights, so revered in the West, at most take
second place to the necessily of establishing the new group-the State-and to the priorily
of economic rights thal necessitate economic modernization.
A Pollis and P Schwab, supra n 13, p 10.
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V. APPRAISAL

Evidently there is a considerable friction between the approach
of the universalist and the cultural relativist as to what consti-
tutes the essence of human dignity, bearing in mind that the
recognition of the dignity and worth of the human person is the
basis of any talk about human rights.* To that extent, one can
maintain that paragraph 3 of Part Il of the Vienna Declaration
is a contradiction in itself.

Nonetheless if one were to come up with a meaningful and
viable conception of human rights under the said paragraph, one
must intepret the said paragraph in a manner that reconciles the
positions of both the universalist and the cultural relativist. In
other words, an elaboration of the said paragraph must define
an equilibrium between the universalist notion of human rights
and the cultural relativist’s interpretation of the same.

One mus, first of all, admit that although there is no percep-
tual unity and common understanding of human rights, the pursuit
of human dignity is indeed universal. As such, one must seek
1o find human values, which are common to all mankind, taking
into account that the idea of human values is a wider concept
than that of human rights. A lowest common denominator with
respect to these values could be found in the various cultures:
respect for human life and human dignity, tolerance, importance
of the criteria applicable to individual and group relations in
social life, observance and safeguarding of those criteria, to name
a few.*? One can, for example, identify certain traits of human
rights as perceived by the universalist which come close to Islam:
prohibition of torwre, aftirmation of freedom of conscience and
of worship and equality of all human beings.

Secondly, one must recognise that the universalist and cul-
tural relativist version of human rights are able to enrich one
another from certain of their respective characteristics.

“See R Haries, supra n 11, p 1-2.
“See some of the working dacunients for the Round Table Meetng on Human Rights at
Oxford, United Kingdom, supra n 13,
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The cultural relativist approach could be enlightened by the
idea of justice based more on equality than on determination of
one’s status whilst the universalist approach could be supple-
mented by spiritual elements which emphasise the harmony between
man and his environment, living and cosmic. This spiritual vision
of the human being is formulated as follows:*

The spiritual traditions...contain a very profound view of the human
being. They attempt to answer, in different ways, the five fundamental
questions about the bhuman being, about you and me, Who am I?
Where am I from? Why am I on earth? How do I live here? Where
do I go from here?

It is worth observing that mystics from different traditions have given
almost identical answers to these questions. I am a child of God, I
am God’s vicegerent, I am God's steward. Since I am from God, my
origin is spiritwal though I assume a physical form and become part
of the material world for a brief period. It follows that I amn here on
earth 10 do God's will. To do God's will, is to live by all those
eternal, universal values, principles and laws which have been
transmitted to bumankind through the prophets, the sages and the
saints since the advent of man on earth. After our sojourn, we, who
are just tenants on the earth, will have to retum to God and will have
to account for our deeds in this mortal life.

Of course, this concept of the human being has deeper, wider, political,
economic and sociological implications which a mystical notion of
man will not bring forth. The status of man as the vicegerent of God,
for instance, elevates him to the loftiest height imaginable, The human
being is the bearer of God's trust. He has been specially endowed
with power and authority, with reason and conscience to carry out
this sacred responsibility and yet he is not the centre of the Universe.
For be serves God. He is both master and slave at the same time.
He is great and yet he is small. He is unique {because of his
responsibility to the rest of creation) and yet he is ordinary (because
he has so much in common with the rest of creation). It is this
paradoxical conception of the human being which explains his role
on earth. It is this that makes the spiritual view of man so different
from the secular vision of the human being, so vividly reflected in
the Universal Declaration of Human Rights.

9C Muzaffar, “Towards a Spirilual Vision of the Human Being”, a paper presented at the
Seminar on the Human Being: Perspectives From Spiritual Truditions, 4-5 November 1989,
Kuala Lumpur, organised hy Peesatuan Aliran Kesedaran Negara, p 2-3.
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Thus, the universalist might be inspired to find benefit in
certain spiritual proclamations such as the sacred and inviolable
character of human life and the sacredness of the human body,
including that of a deceased person,

Thirdly, one must ask the question: What is the proper bal-
ance between the good of the community and the right of the
individual to exercise free will? On the one hand, undue empha-
sis on the rights of the individual tends to portray the individual
as the victim of the community and the ideal community as the
servant of the individual. On the other, over-emphasis on the
interests of the community means the State determines and protects
individual rights and impliedly the State is entitled to curtail
these rights as dictated by interests of the State.

Benjamin Barber offers an interesting answer to this problem
by examining the link between rights and democracy in America
and the impact of lack of social responsibility on the commu-
nity:

The precarious balance between individual and community which
rights properly understood can mediate is upset, and rights are
introduced on only one side of the scales, leaving the community
bard pressed to advance the public good. Legal philosophers like to
say that rights are trumps, which is a poignant way of underscoring
the crucial subjugation of democratic government to the liberties of
citizens. But there is also a sense in which, as Rousseau once wrote,
citizens are trumps: ‘There can be no patriotism without liberty,’
Rousseau observed, ‘no liberty withent virtue, no virtue without
citizens; create citizens and you will have everything you need;
without them you will have nothing but debased slaves from the
rulers of the state on downwards,’

Righis, after all, belong to individuals as citizens, and citizens belong
lo communities that therefore also have rights. There is no reason not
10 use the power of rights as legitimizers of claimy in order to advance
public good...

Thus he concludes that rights conferred on a citizen of de-

mocracy entail not only individual liberty but also responsibili-
ties to the community at large.

“B R Bacber, “Rights and Democracy”, Diafogue, Number 95, 1/ 92, p 6-7,
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Shad Saleem Faruqi refers to the line drawn between freedom
and responsibility in the Asian traditions which put the accent
on religion, culture race, family and community:

We draw a line between liberty and licence. We do not deem it o
be a matter of constitutional principle that there should be a right to
desecrate our national flag, to blaspheme our religions and to walk
freely into shops to buy murderous weapons. We view a free-wheeling
sexual life-style, drug-taking and alcohol addiction with revulsion,
With us pornography is not a part of free speech; abortion on demand
is not part of personal liberty; and homosexuality is not part of
freedom of choice. We acknowledge that rights and responsibilities
must go hand in band and that freedom is not an end in itself

In addition the emergence of the third generation of solidarity
rights (civil and political rights being the first, and economic,
social and cultural rights the second) reflects a closer move
towards a collective dimension of human rights.

Fourthly, one must constantly be aware of the danger of a
conception of human rights which does not consider anything
but the guarantee of individual civil and political rights by the
State or one that only sees the State as a debtor of economic,
social and cultural rights, In the light of paragraph 3 of Part II
of the Vienna Declaration and Programme of Action which declares
that all human rights are “indivisible and interdependent and
inter-related”, there is no longer a justification of a trade-off
between an abundance of one group of rights to the neglect of
the other.

Finally, a question arises as to whether one must avail oneself
of rights and duties in equal measure to ensure human dignity.

Donnelly argues that the notion of human dignity based on
the concept of duty, as found especially in Islam and the Chi-
nese tradition, is bound to fail,

With respect to the Chinese tradition, he observes :

One wonders how the Chinese managed to claim rights without the
language t0 make such claims. Likewise, the assertion that basic
human rights were enjoyed seems implausible. Did the Chinese have
these rights, exercise them, asseni them, or only enjoy them? QOne

“Salesmn Farugi, supra 15, p (0.
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suspects the latter...Simply because acts that we would say involved
violations of human rights were not considered as permissible does
not necessarily entail that people were viewed as having human rights.

Undeniably there were elaborate duties imposed on rulers. Obligation,
though, is only one side of a right-based relationship. In itself, it
does not even suggest, let alone establish, the existence of rights on
the part of those interests one is obliged to act*

Whereas Islam, according to Donnelly, is devoid of any con-
ception of human rights since “what really matters is duty rather
than rights, and whatever rights that do exist are a consequence
of one’s status or actions, and not one's nawre.”’

However, Shad Saleem Farugi is of the view that the idea of
human dignity which stresses on duties and not rights is not
defective since duties in one presupposes rights in others and
duties exist not for their own sake but to protect the rights of
fellow creatures and to promote their well-being.** Thus one’s
duty not to murder presupposes the right of other human beings
to life.

Interestingly, Aleksandr Solzhenitsyn draws a link between
the lack of duties and the decline of moral life of the West, He
elaborates:

There is technical progress, but this is not the same thing as the
progress of humanity as such. In every civilization this process is
very complex. In Western civilizations-which used 10 be called
Western-Christian but now might better be called Western Pagan-
along with the development of intellectual life and science, there has
been a loss of serious moral basis of society. During these 300 years
of Westem civilization, there has been a sweeping away of duties
and an expansion of rights. But we have two lungs. You can’t breathe
with just one lung and not with the other. We must avail ourselves
of rights and duties in equal measure. And if this is not established
by law, if the law does not oblige us to do that, then we have (o
control ourselves. When Western society was established, it was
based on the idea that each individual limited his own behaviour.

®] Donnelly, swpra 32, p J08-309.
bid p 307
“*Saleem Farugi, supra n LS, p 10,
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Everyone understood what he could do and what he could not do.
The law itself did not restrain people. Since then, the only thing we
have been developing is rights, rights and rights, at the expense of
duty.*

Nonetheless the formulation of duties is not without any difficulties.
One must consider whether the notion of human rights is a
consequence or antecedent of duties. One must also identify the
classification of existing duties and determine to whom these
duties are owed. Furthermore one must ponder as to whether the
notion of dutles embrace the duty of the individual towards his
own society so as to include the duty to preserve order, health
and morality. More importantly, one must figure out how best
to translate the concept of duties into a legal one and to imple-
ment and enforce duties of the individual.

Thus only with the intepretation which takes into account
the factors as elaborated above, can one say that Paragraph 3 of
Part II of the Vienna Declaration and Programme of Action
provides a basis for a global ethics.

*Nurhalida Mohamed Khalil

*Lecturer
Faculty of Law

University of Malaya

STime, July 24, 1989, p 64.
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